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Preface to the Second Revised Edition

Orderly conduct of human behaviour is the touchstone of Law. Morality ensures self-control, whereas law regulates
social control. If every individual in the society practice morality, then there is no need for law. It cannot be possible
because the universe consists of equal number of saints and sinners and that way, it is balanced. Law provides the rules of
the game for the individuals in the civilised society. The journey of life of a mortal from womb to tomb is comprehensively
governed, guided, and directed by law of the land.

Business Law is a part of general law, wherein the orderly conduct of business affairs is ensured by it. Our country is
gifted with creative and innovative entrepreneurs like Ratan Tata, Brijmohanlal Munjal of Hero Honda, Narayana Murthy of
Infosys, Azim Premji of Wipro, Shivnadar of HCL, Kiran Mazumdar Shaw of Biocon Limited, Karshanbhai Patel of Nirma
Industries, Mukesh and Anil Ambani of Reliance Group and host of others. These established stars and best brains of India
possess entrepreneurial skills and business acumen, but certainly they are not familiar with business laws, for sure. They
have to avail the services of legal luminaries at all point of time, because business and law are inseparable.

To develop a textbook that would stand out in an extremely competitive and discerning market, it was important to
produce a high quality book that would be comprehensive and flexible. It was felt that a text book entitled Legal Aspects
of Business – Text and Cases, shall to be delivered to the beginners and vigorous readers of Business Law of national and
international importance.

People in business, whether they own, manage, or simply work for someone else, must be familiar with the law.
Everyday people in business do things that may result in serious legal consequences for their employers or themselves.
When a person plans on entering into an agreement with  another person, he or she needs to know  the formalities
necessary to create an enforceable agreement. Business people are called upon to sign  a wide variety of forms and need
to understand the nature and consequences of the documents they are signing.

An employer who hires workers needs to be aware  of the law governing employment relationships. People contemplating
entering into a business relationship with someone  else need to be aware of the types of business entities used in the Indian
context. Of course, business people do not need to be lawyers in order to engage in business. However, the client who
understands the law can avoid many legal problems. Sometimes business people end up in court  because they have
entered into a transaction without first consulting with a lawyer. Knowing when to call a lawyer is very important.

One of the functions of this text is to introduce the student  to various  topics in law important  to business people, to
familiarise the student with common problems, and teach the student when to consult with a lawyer before taking any
action. Of course, no one is a walking encyclopedia of the law. For this reason, it will probably be useful for you to keep
this text after you have completed your management course. When a problem arises, you can refer to the text to refresh
your memory of the legal terminology.

The entire text book is presented in twelve modules ranging from Introduction to Business Law, to IPR, Cyber Law,
RTI, Contract Act, Companies Act, Human rights, Competition Laws and Environmental Laws.  Each module is pregnant
with rich contents, meticulously arranged case laws of Supreme Court, High Courts and International Conventions.  As a
ready reckoner, the present book caters to the needs of business people, teachers, students, professionals and lay persons.
For easy understanding of legal concepts and jargons, paragraph summary is provided at appropriate places.  The meticulous
arrangement of the contents serves the purpose of the book.  We invite constructive suggestions from the reading community
for further improvement of the book.

We have harped upon the above topics and believe this new book is more comprehensive, more flexible and more
interesting. The content of this text book is based on extensive experience, research, successful teaching and a careful
analysis of the strengths and weaknesses of competing textbooks. Every module in the book starts with learning objectives



followed by meticulous arrangement of sub-chapters and concludes with a detailed summary, objective, analytical, and
essay type questions. It is a comprehensive book with leading decided cases chapter-wise for management students,
professionals, academicians, entrepreneurs, business persons and the researchers.

We thank profoundly our spiritual gurus - Bhagawan Sri Sai Ram and Sri Sri Dr. Shivakumara Swamiji of Siddaganga
Mutt, Tumkur, Sri Sri Dr.Balagangadharanatha Swamiji of Sri Adichunchanagiri Mutt, Karnataka, for their grace
and benevolence in bringing out this text book.

We also thank Sri Niraj Pandey, Sri Vijay Pandey and the staff of Himalaya Publishing House Pvt. Ltd., Mumbai.
We also thank Sri Madhu and family for excellent DTP work, and Sri Rajashekar for wonderful cover design.

Dr. K. Ramachandra
Dr. B. Chandrashekara

Prof. Chandrakanth Kanakatte
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INTRODUCTION
TO BUSINESS LAW

Module Objectives

After reading this chapter, you should be able to

Explain the Nature of law

Discuss the Overview of Business Laws in India

List the Sources of Law

Know the Constitution of India with  special reference to Economic
Principles

1MODULE



2  2 Legal Aspect of Business • Module One

1.1 INTRODUCTION

People in business, whether they own, manage, or simply work for someone
else, must be familiar with the law. Everyday people in business do things that
may result in serious legal consequences for their employers or themselves. When
a person plans on entering into an agreement with  another person, he or she
needs to know  the formalities necessary to create an enforceable agreement.
Business people are called upon to sign  a wide variety of forms and need to
understand the nature and consequences of the documents they are signing.

An employer who hires workers needs to be aware  of the law governing
employment relationships. People contemplating entering into a business
relationship with someone  else need to be aware of the types of business entities
used in the Indian  context.

Of course, business people do not need to be lawyers in order to engage in
business. However, the client who understands the law can avoid many legal
problems. Sometimes business people end up in court  because they have entered
into a transaction without first consulting with a lawyer. Knowing when to call a
lawyer is very important.

One of the functions of this text is to introduce the student  to various  topics
in law important  to business people, to familiarise the student with common
problems, and teach the student when to consult with a lawyer before taking any
action. Of course, no one is a walking encyclopedia of the law. For this reason, it
will probably be useful for you to keep this text after you have completed your
management course. When a problem arises, you can refer to the text to refresh
your memory of the legal terminology.

1.2 THE NATURE OF LAW

People often say, “You cant  do that. It’s against the law!” Exactly what do
they mean when they use the word law? Many definitions of law  have been
suggested. We define law as the entire body of principles that govern conduct and
can be enforced in the courts.

Everyone in society is subject to a variety of rules. Not all of these rules are
laws. For example, many religions set rules of behaviour. Violating these rules,
however, does not mean that a person has violated the law. If a group of men gets
together one afternoon to play a game of baseball, certain rules govern  the conduct
of the game. These rules are not laws. If four people sit down at a card table to
play bridge, an elaborate set of rules governs the players. These rules are not
laws. If a boy and girl go out on a date and their parents tell them to be in by mid-
night, the parents are enforcing rules but not  laws. In all of these cases, the
rules are not laws and cannot be enforced in Court.

If a person does violate a law, in the event of a court finds him or her in
violation of the law, the court generally imposes some form of penalty, called a
sanction. Typically sanctions require a person to do or not to do something; to
pay money to someone else; or impose a prison sentence on someone. For example,
if a man agrees to purchase a guitar and takes possession of it, he may be used
for whatever amount of money he agreed to pay for the guitar. A court, if it finds
that the person agreed to pay Rs. 3000 for the guitar, may order the person to
pay the seller Rs. 3000. If a married couple splits up, and the wife has custody of

Law is the entire
body of principles
that govern conduct
and can be en-
forced in the courts.
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the children, a judge can order the husband to pay her for child support. If a thief
robs a convenience store, a judge may sentence the thief to prison.

1.3 OVERVIEW OF BUSINESS LAWS IN INDIA

What Business Law Regulates?
Business law, or commercial law as it is sometimes called, is the body of

rules that regulate and control the everyday activities of exchange. It is concerned
with procurement of raw materials, manufacturing and producing, the sale of
merchandise and commodities, brokerage, agency, shipping, bailment insurance,
commercial paper, and all sorts of arrangements for financing or banking business
deals.

Business law, also called   merchantile law, is that branch of legal system,
which regulates business activities. The same meaning is revealed in the two
definitions given below:

Business law is that portion of the legal system which guarantees an
orderly conduct of business affairs and the settlement of legitimate disputes
in a just manner.

Business law establishes a set of rules and prescribes conduct that enables
us to avoid misunderstanding and injury  in our business relationships.

1.4 SCOPE OF BUSINESS LAW

The scope of business law is indeed vast. It usually deals with topics of
licences, large business houses, monopolies, issue of securities, contracts,
property, agency, negotiable instruments, foreign exchange and its management,
partnerships, companies, insurance, sales, bailment, guarantees, labour, surety-
ship, bankruptcy, consumer interest, business  crimes, raising loans from financial
institutions, obtaining electricity, iron and steel, customs clearance, allotment of
materials, import of capital goods, pollution control and the like. These and the
other aspects are covered by legislations enacted by Central, State or local bodies.

1.5 SOURCES OF LAW

The important sources of Indian law are:

• Constitution
• Legislation/Statute
• Custom
• Case law/Common law
• Natural law
• English law
• Ordinances
• Administrative law
• Dharma
• Law Merchant and
• Equity

Business law is that
portion of the legal
system which gua-
rantees an orderly
conduct of business
affairs and the
settlement of legiti-
mate disputes in a
just manner.
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The brief explnations of the above are:

Constitution

A Constitution is the fundamental law of a nation. It was written with specific
goals in mind. They wrote the Constitution so that the three branches of
government — the legislative, the executive, and the judicial — had checks over
one another to prevent an abuse of power by one branch of government. The
Constitution also created a system of checks and balances between the powers of
the states and the central government.

Sometimes constitutional law is classified as an additional category of public
law. It is sometime defined as the fundamental law which sets out the powers and
limitations of government as prescribed in the constitution. Whether you have
the right to have your own lawyer when under prosecution for a serious crime is
a constitutional law problem.  Constitution is one of the sources of law. All the
Central and State laws should be within the confines of Indian Constitution Law.

Legislation/Statute

A Statute is a law passed by a legislative body. A statute is defined as “the
will of the legislature.” A statute is thus a written “will” of the legislature expressed
according to the form necessary to constitute it as a law of the state. The statutes
are subject to assent by the President in case of central laws and by the governors
in respect of state laws.

Legislation is the common source of law. Both Parliament and state assemblies
have enacted a number of legislations that cover various aspects of business.  For
example: Indian Income Tax Act, 1961, Information Technology Act, 2000,
Competition Act, 2002 and so on.

Custom

A substantial part of business law is customary, not withstanding advances
made in science and technology. This is true both in developed and developing
countries. A custom, when accepted by courts and incorporated in judicial
interpretations, becomes a law. Many of the business customs or usages have
already been adopted and legalised. The Indian Contract Act provides that nothing
their contained, “shall affect any usage or custom of trade.” Similarly, the
Negotiable Instruments Act provides that nothing therein contained, “shall affect
any local usage relating to instruments in an oriental language.”

Case Law/Common Law

A distinguishing feature of Anglo-American law is its reliance upon previously
decided cases as a primary source of law. Reliance or judicial decisions is known
as Case law or Common law. The term, Common law, originated in England and
referred to a body of law that was common throughout England.

Case law, popularly called “Precedent” by lawyers is a judgement of a superior
court including a point of law or principle and which necessitates its adoption
and adherence in a subsequent case involving  the same point. Case law is useful
in as much as it helps courts to render uniformity with regard to the interpretation
of statutes or formulation of principles.

Constitution is the
fundamental law of
a nation.

Legislation is the
common source of
law. Both Parl ia-
ment and state as-
semblies have en-
acted a number of
legislat ions that
cover various as-
pects of business.

Case law is a judge-
ment of a superior
court including a
point of law or prin-
ciple and which ne-
cessitates its adop-
tion and adherence
in a subsequent
case involving  the
same point.

A custom, when ac-
cepted by courts
and incorporated in
judicial interpreta-
tions, becomes a
law.
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In spite of prevalence of multiple laws, we still find vacuum on any given
matter. Such gaps are filled by case laws. The Contract Act, for example, is not
clear whether an agreement with a minor is voidable at his option or altogether
void. It was the judgement by the Judicial Committee of the privy council in
Moharibibi vs. Dharmodas Ghose (1903) that an agreement with a minor was
declared absolutely void. This decision has become precedent for subsequently
pronouncing all agreements with minors as void. In fact, the Indian Contract Act
has not been amended till now ever since it came into effect on the first day of
September, 1872. Not that the Act has been foolproof in all respects. But case
laws were ably filling the gaps in the Act.

Natural Law

Natural law or natural justice is another source of law. The natural justice
that no man can be punished twice for the same crime is a guiding principle for
any legisaltion. Similarly, natural justice demands that no individual can be
dubbed guilty unless the charges are proved against  him.

A historic case to be quoted in this context  is the National Textile Unions vs.
Ramakrishna (1983). The dispute raised before the Supreme Court involved the
point whether or not the workers of a company have locus standi to be heard in
proceedings relating to the winding up of the company. The court found no
provision to the effect in the Companies Act though it runs into more than 650
sections. The court actually created the rights for the workers by falling upon the
principle of natural law and natural justice.

English Law

Our business laws are largely based on English Acts applicable in England.
Our Sale of Goods Act, for instance, has been taken directly from the English Sale
of Goods Act. Similarly, our Companies Act corresponds  with the English
Companies Act. Again in any discussion on the Indian Contract Act, reference is
invariably made to the English Law.

Ordinances

Laws are also passed by local authorities like Municipality, Zilla Panchayats,
Mahanagar palika, State governments and Central government. These laws are
like the statutes passed by the above authorities and governments. Although
ordinances apply in only relatively small geographical areas, business people must
be aware of the ordinances that apply where they operate. Bangalore Mahanagar
palika (BBMP) has passed an ordinance stating that goods that enter Bangalore
city are subject to entry tax called “octroi.” Business people entering  into Bangalore
city with the goods shall have to comply with this ordinance. However, business
people outside the Bangalore city need not comply with. Similarly, the Government
of Karnataka in order to regulate admissions of students into professional courses
of medicine, dental and engineering had promulgamated an ordinance in this
regard. This is applicable only within the territory of Karnataka.

The natural justice
that no man can be
punished twice for
the same crime is a
guiding principle for
any legisalt ion.
Similarly, natural
just ice demands
that no individual
can be dubbed
gui l ty unless the
charges are proved
against  him.

Laws are also
passed by local au-
thorities like Munici-
pal i ty,  Zi l la
P a n c h a y a t s ,
Mahanagar palika,
State governments
and Central govern-
ment.
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Administrative Law

Administrative law is one of the major divisions or branches of public law.
Administrative law adjust differences arising from disputes between administrative
officials of governmental agencies and the general public. Whether the post office
has authority to limit the size of parcel post packages is an example of
administrative law.

Dharma

What is unfortunately ignored is the fact that Dharma was the main source
of law during ancient periods and we have no doubt in asserting that it continues
to be main spirit  behind every law even today. To prove the role of Dharma in
judiciary we quote A.H. Basham, “Though we know very little about the legal
system of the Rigveda period”, wrote  he, “it is clear that the idea of a divine
cosmic order already existed. Rta, the regulatory of the universal process, was
perhaps the forerunner of the alter concept of Dharma.”

As well as Dharma there are, according to the textbooks, other bases of law;
contract, customs and royal ordinance. The earlier religious law books paid little
attention to these, but their importance increased with line. It was recognised
that, owing to the decadence of the age, Dharma was not now known in its fullness,
and purity and therefore supplementary sources of law were needed. Generally
Dharma was thought to override all other bases of law, but the Arthasastra and
one other lawbook maintain that the royal ordinance overrides the other, a doctrine
which we must ascribe to the totalitarianism of the Mauryas, which few later
jurist have supported.

“The king’s duty of protection was chiefly the protection of Dharma, and as
protector of Dharma he was Dharma incarnate. From Ashoka onwards kings
sometimes assumed the title of Dharmaraja, which was also one of the names of
Yama, the god of death and departed. Both Yama and King maintained the sacred
law by punishing evil-doers and rewarding the righteous.”

Dharma continues  to be the guiding principle of justice even today. For
example, a debtor who owed Rs. 100 and who executed a bond by which he was
required to put forth manual labour until the amount was repaid and in case of
default  would be required to pay exhorbitant interest would be freed from such
an obligation. In other words, the agreement would be declared void (Ram Sarup
V. Bansi Mandir, 1915). It is Dharma which makes such agreements void.

Merchant Leagues and the “Law Merchant”

After considerable isolation, medieval merchants in logical commercial centers
and coastal towns gradually began to reopen some of the old Roman trade routes.
The governments of Europe were unable to furnish much help, however, since
they remained weak, small, and isolated. Intent on combining private merchants
organised into trading firms and eventually into leagues of trading cities. Since
they could obtain little protection from local governments, these merchant
organisations hired their own guards and protective agents. Continuing to grow
and cooperate in these ventures, leagues of traders functioned in areas that today
make up parts of Germany, Italy, Spain, France, Belgium, Holland and England.
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As the merchant leagues became common, the local courts were often found
inadequate to settle disputes among league members. The local governmental
courts had no understanding of diverse business and trade customs and problems,
especially those relating to trade between nations. Furthermore, there was no
uniformity in court decisions or in the way laws were applied from country to
country. In addition, foreign traders frequently had no standing in local courts.

Members of these international trade leagues realized that they needed speedy,
inexpensive, and non-technical ways of settling business disputes among members.
The leagues already had regulations and rules that were understood among
individual merchants, but local courts would not enforce rules when a member
ignored them. The trade leagues, therefore, set up their own courts and code of
international law for business transactions. This system included definite rules
for honouring contracts, purchase and sales agreements, and enforcing shipping
requirements in all commercial countries in Europe. An individual trader who
ignored the league rules and resorted to the local governmental courts  soon
learned that it was almost impossible to do business on a large scale. Setting up
their own courts, the large league’s judges travelled to the busier ports, major
trade centers, and large country fairs. In each place the league’s judges settled
mercantile and shipping disputes and gradually built up a recognized code of
business law. Thus, the law merchant legal system did not originate in any one
country exclusively, but came to be used and accepted throughout the Western
commercial world.

For several hundred years, these merchants courts continued to operate on
their own — no connection whatever with the existing governmental court system.
This separation from the regular court systems continued in France, Belgium,
and Latin American colonies of Spain until comparatively recent times.

In England, however, by the end of the seventeenth century, law merchant
courts had ceased to exist. Their rules and decisions were gradually absorbed
into the English common law and came to be  recognized in English court decisions.
In short, then, the principles of the law merchant became English commercial
law eventually serving as the basis for all business law in the United States and
India. This body of rules and principles, drawn  from the practical ideas of these
medieval merchants, is still the source of most of our current business laws. This
includes, our law in the areas of contracts, agency, sales, bailments, torts,
partnership, shipping, insurance, corporations, and marine law, loans from
financial institutions, obtaining electricity, iron and steel, customs clearance,
allotment of materials, import of capital goods, pollution control and  the like.

Equity

Many years ago, the courts in the U.K. and U.S.A. were divided into courts of
law and courts of equity. Today, in the U.K., U.S.A., Indian and other courts hear
both law and equity matters.

Generally, people who went to law courts wanted monetary damages. People
who desired some remedy other than money went to the equity courts. Today
whenever monetary relief is not an adequate remedy, the courts grant some form
of equitable relief. For example, a person enters into a contract to purchase a
particular painting and paid the amount thereon, subsequently, if the seller refuses
to deliver the paintings to the buyer, the buyer may file suit. In this situation, the
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court requires the defendant (seller) to honour the contract and deliver the painting.
The order is an example of an equitable remedy. In India, we have the Specific
Performance Act, 1963, which ensures equitable remedy.

1.6 CLASSIFICATION OF LAW

Substantive and Procedural Law

Substantive Law includes the laws that create, define, and regulate rights
and obligations. Substantive law regulates rights and duties. If a student agrees
to rent an apartment during the school year, the legal rights and obligations of
the student to the apartment are determined by the law that governs the
relationships between the owner of the apartment and the student.  For example:
IPL

Procedural Law specifies the methods of enforcing rights and obligations
created by substantive law. If the student in the example above feels the apartment
owner has somehow violated the students rights, she may file suit in court. The
laws that determine in which court the case should be filed. How the trial is
conducted and  how a court judgement is enforced are all part of procedural law.
For the most part, this text deals with substantive law, although some procedural
law is discussed.  For example: Civil Procedure Code, 1908,  The Indian Evidence
Act, 1872, The Criminal Procedure Code, 1973.

Public Law and Private Law

Public law deals with the rights and powers of the government. An example
of public law is criminal law. Suppose that the owner of an apartment and a
student get into an argument and the student hits the owner with a baseball bat.
By engaging in such behaviour, the student probably has violated the criminal
laws of the state she is living in.

Private law is administrated between private citizens. If the student fails to
pay her rent, the landlord may file suit to collect it. The case will be governed by
Private law, because the government is not involved. Figure 1.1 shows classification
of laws.

Civil Law

Civil law deals with violations against an injured party. In a civil case, a
private party, the plaintiff, files suit against the defendant to recover for the injury
the plaintiff has sustained as a result of the defendant’s conduct. To win the suit,
the plaintiff must establish his or her case by a  preponderance of the evidence.
That is, the court must find that more evidence favours the plaintiff’s position in
the case than supports the defendant’s position. The purpose of a civil law suit is
to compensate the injured person.

Suppose that Mr. Harish purchased a new motorcycle from a dealer for Rs.
42,500. The dealer delivered the motorcycle to Mr. Harish, who agreed to pay the
dealer Rs. 7,500 per month. After Mr. Harish got the motorcycle, he refused to
make payments. In this situation, the dealer  could file a civil suit against
Mr. Harish either for Rs. 42,500 or to force Harish to return the cycle to the
dealer. The dealer would be the plaintiff, and Harish would be the defendant. The
dealer would have to convince the court that Harish agreed to purchase the cycle
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for Rs. 42,500. If the court agreed and Harish    had no defense, the court would
order Harish to pay the Rs. 42,500 or to return the cycle to the dealer.

Contracts
Sales
Properties
Torts

Substantive
Law

Public
Law

Private
Law

Law

Criminal Law
Administration Law

Procedural Law
Civil Procedure

Criminal Procedure

Fig. 1.1 Classification of Law

Civil case — a case brought by a private individual trying to enforce a private
      right

Plaintiff — is a person who brings a lawsuit

Defendant — a person being sued

Criminal law establishes the duties people owe to society. If a person violates
any of these duties, he or she has committed a wrong against society. Criminal
cases are brought by the government (local, state or central)  against  the accused.
The police, the prosecutor files the case on behalf of the government. To win the
suit, the prosecutor must establish, beyond a reasonable doubt, that the defendant
committed the crime which the prosecutor asserts he or she committed. In a
criminal case, but not in a civil case, a judge/magistrate may impose fine and
imprisonment term against an accused/criminal as punishment for violating the
law.

    In some cases, if a person is found guilty of murder, he or she may be
executed (capital punishment). It should be noted that juveniles, defined by law
as people under the age of 16, are  tried in a separate court called juvenile court,
for violations of criminal law. Table 1.3 distinguishes civil law from criminal law.

Table 1.3 Comparison of Civil and Criminal Law

Civil Law Criminal Law

Who files suit Private individual Government Prosecutes
(Plaintiff) sues

Burden of Proof Preponderance of Beyond a reasonable
the evidence doubt

Principal Action Monetory damages Death
Equitable remedies Imprisonment

Fines
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1.7 THE CONSTITUTION OF INDIA

Nature of Constitution and Constitutional Law

Constitution has been defined as the basic law of a State which outlines the
framework and procedure of government, defines its power and functions, provides
how constitutional changes may be made and in a democracy usually guarantees
the citizens   certain protections against arbitrary governmental action.

Constitution is a collection of principles according to which the powers of the
government, the rights of the governed and the relation between the two are
adjusted.

In the words of Wade and Philips, “By a Constitution is normally  meant a
document having a special legal sanctity which sets out the framework and the
principal functions of the organs of government or a State and declares the
principles governing the operation of those organs. Such a document is
implemented by decisions of the particular organ normally the highest Court or
the State which has power to interpret its contents.”

In short, Constitution is the collection of principles or body of fundamental
rules (written or unwritten) which usually provides for the establishment,
Constitution and organisation of the organs of government, their power and
functions, manner in which the said power and functions are to be exercised,
their inter-relationships, the relation between these organs of the government
and the people of the country.

“A constitution does not necessarily  or usually  contain the detailed rules
upon which depend the working of the institutions of government. Legal processes,
rules for elections, the mode of implementing services provided by the State, so
far as these are matters for enactment, are to be found, not in the Constitution,
but in ordinary statutes made by the legislature within the limits set by the
Constitution itself. Such statute can be altered by the same method as that which
they were originally enacted whereas changes in the constitution call for a more
elaborate process.”

Constitutional law has been defined as the rules which regulate the structure
of the principal organs of government and their relationship to each other and
determine their principal functions. These rules consist both of legal rules in the
strict sense and of usages, commonly called conventions, which without being
enacted are accepted as binding by all who are concerned in government. The
constitutional law, in short, is the basic law of a State which usually provides for
the Constitution and structure of the organs  of government, their powers and
functions, their inter-relations and their relations with the people.

The Constitutional law may be in the form of a written document or unwritten
conventions. In U.K. there is no Constitution in the form of a written document or
code, however, there is a body of law which forms the Constitution partly statutory,
partly common law and partly conventional.

1.8 MAJOR KINDS OF CONSTITUTIONS

The major classification of constitutions across the globe are shown in
figure 1.3.
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Fig. 1.3 Kinds of Constitution

1. Written and Unwritten Constitutions
Constitutions may be classified as (a) written constitution and (b) unwritten

constitution. The Constitutions of most of the countries are written. The best
example of an unwritten  Constitution is that of the U.K. Actually, all the
constitutions are a mixture of written and unwritten elements. The written
constitution contain some unwritten elements in the form of customs and
conventions and unwritten Constitutions contain written elements in the form of
statutes, judicial decisions, etc. Even the Constitution of U.K. which is regarded
as the best example of unwritten constitution contains many written elements in
the form of statutes, judicial decisions and charters. All Constitutions are in fact
a mixture of written law and unwritten custom.  K.C. Wheare has rightly observed,
“We cannot agree that there is any country, least of all the United Kingdom, which
has a system of government embodied solely in written rules or solely in unwritten
rules. Consequently, the classification of constitution into written and unwritten
has lost its significance.”

2.  Rigid  and Flexible Constitutions
A Constitution is called rigid if, for the amendment or revision of its provisions,

a special procedure, is required to be followed and a constitution is called flexible
if its provisions can be amended or revised by the ordinary legislative process.
Thus, the distinction between rigid and flexible constitution  is based on the
existence or non-existence of a special amending  procedure. In the case of a
flexible constitution, its provisions may be amended or modified by ordinary
legislative process, but in the case of a rigid constitution, a special procedure is
required to be   followed for the amendment or revision of its provisions. The
constitution of U.K. may be mentioned as an example of flexible constitution. The
provisions of the Constitution of U.K. may be amended or revised by an Act of
Parliament. The Constitution of U.S.A. may be mentioned as an example of rigid
constitution.

The rigid constitution possesses the quality of stability. Its provisions cannot
be changed easily at the desire of the ruling party. The Constitution is regarded
as a body of superior laws and commands much respect. Under such constitution
the rights of the people are more secure. However, the main defect of the rigid
constitution is that it cannot be changed in accordance with needs. It places
obstacles in the required social changes. The merit of the flexible constitution is
that it can be changed according to the need of the society. Friedrich has rightly
observed, “The great and outstanding advantage of a flexible constitution is the
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smoothness with which it can be adapted to new conditions and altered conceptions
in the community.” Bryce has said, “They (flexible constitutions) can be stretched
or bent so as to meet emergencies without breaking their framework; and when
the emergency has passed they slip back into their old form like a tree whose
outer branches have been pulled aside to let a vehicle pass. However, the main
defect of flexible constitution is that which is not stable. It can be changed at any
time by the ruling party.”

3.  Federal and Unitary Constitutions
Constitution which provides for a federal system of government is called a

federal constitution, while a constitution which provides for a system of Unitary
government is called a Unitary Constitution. Thus, Unitary Constitution establishes
a unitary government while the federal constitution establishes a federal
government. In the system of Unitary government the whole power of government
is conferred upon a single central organ or organs from which the local government
derive whatever authority or autonomy they possess. In the system of unitary
government the Central Government has exclusive power to determine the pattern
of relationship between central and local governments and also the manner of
distribution of powers among them.

In the unitary constitution all the powers of government are given to the
Centre and the local governments enjoy the powers delegated to them by the
Centre. Thus, in the unitary constitution the regional governments are totally
subordinate to the Centre. The constitution of U.K. may be mentioned as an
example of unitary constitution.

The federal constitution establishes a federal system of government. It
establishes a system of double government-Central Government (General
Government) and State Governments (Regional governments). A constitution will
be a federal constitution, if it possesses the following characteristics:

(1) System of double government: A federal constitution always provides
for double governments — Central government (general government) and
State governments (regional governments). A system of double
governments is, thus, an essential feature of a federal constitution.

(2) Distribution of powers: A federal constitution provides for the
distribution of the powers of State between Central government (general
government) and State governments (regional governments). Under the
federal constitution both the Central government and State or regional
governments are supreme in the spheres allotted to them and none of
them is subordinate to the other. Thus, under the federal constitution
the Central or general government and State Governments (or regional
governments) are coordinate and independent in their spheres and not
subordinate to one another. However, in practice such arrangement is
not possible. Even the American Constitution which is regarded as an
ideal federal constitution has not established such system of government.
The modern tendency has been to provide more powers to the Central
Government. In short, if the federal principle is predominant in the
constitution, it is regarded as federal constitution.

(3) Rigidity: The federal constitution provides for distribution of powers
between the Central Government and the State or regional governments
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and such distribution of powers will be of no importance, if the
constitution can be amended at the desire of the Central Government,
because in such conditions the Central Government can take any power
by amending the Constitution. Consequently, rigid process of amendment
is an essential feature of the federal constitution. The process of
amendment will be rigid if it involves the participation of both, the Central
Government and State or regional governments. In the case of flexible
constitution its provisions can be amended or revised by the ordinary
legislative process but in the case of a rigid constitution a special
procedure is required to be followed for the amendment or revision of its
provisions.

(4) Written: The federal constitutions should be written. Actually, it is not
necessary for a federal constitution to be written but in practice it is
always found written. Its main reason is that on account of distribution
of powers between the Central Government and State or regional
governments an unwritten federal constitution will create much
confusion, conflict and uncertainty. Wheare has rightly said that the
written constitution is essential if federal government is to work well.

(5) Independent judiciary: The federal constitution provides for the division
of powers between Central Government and State or regional
governments. On account of it, there may be disputes between the Central
Government and the State or regional governments. Independent judiciary
is required to determine such disputes. The judiciary should not be under
the control of the Central government or State (regional) government
because if the judiciary will be under the control of Central Government
or State governments, the government having the control over the
judiciary may compel the judiciary to decide the issue or resolve the
dispute in its favour. To maintain the federal nature of the Constitution,
an independent judiciary is required.

(6) Supremacy of Constitution: Supremacy of the constitution is an
essential feature of the federal constitution. In the case of federal
constitution the constitution is regarded as the supreme law of the
country. The distribution of powers provided by the constitution will be
of no importance, if Central government or state (or regional) governments
can ignore it. Wheare has rightly said that supreme constitution is
essential, if Government is to be federal.

1.9 FEATURES OF INDIAN CONSTITUTION

The main feature of the Indian constitution are discussed under the following
headings:

Indian Constitution — Federal or Unitary

It is a controversial issue as to whether the Indian Constitution is a federal
constitution or unitary constitution. It is better to examine the federal and unitary
features of the Indian Constitution and then to make an attempt to derive
a conclusion as to its exact nature. A constitution is called a federal constitution
if —
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(a) It establishes double governments, Central (or general) Government and
State (or regional) governments;

(b) It provides for the distribution of powers of the state between Central
Government and State (or regional) governments;

(c) It is rigid and written;

(d) It establishes independent judiciary;

(e) It is the supreme law of the country.

Now we may examine as to how far the Indian Constitution possesses the
afore-said essential characteristics of the federal constitution.

1. System of Double Governments

A federal constitution always provides for double governments — Central or
general government and State or regional governments. The Indian Constitution
creates double governments — Central government and State governments.

2. Distribution of Powers

A federal constitution provides for the distribution of powers of the State
between the Central (or general) government and State (or regional) governments.
Under the federal constitution the Central and State governments are coordinate
and independent in their sphere and not subordinate to one another.

The Indian Constitution also provides for the distribution of powers. The
distribution of powers provided under the Constitution of India may be explained
as follows:

Legislative: The subjects have been divided into three categories — Union
list, State list and Concurrent list. The subjects of all India importance (e.g.,
Defence of India, Naval, Military and Air forces, Foreign Affairs, War and Peace,
Railways, National Highways, Posts and Telegraphs, Currency, Coinage, Foreign
Exchange, Reserve Bank of India, Banking, etc.) have been placed in the Union
list. The subjects of local interest (public order, police, local government, public
health and sanitation, hospitals and dispensaries, libraries and museum,
agriculture, water supplies, irrigation, land etc.) have been placed in State list.
The subjects which are of local interest but require uniform treatment all over the
country (e.g., education, factories, newspaper, criminal law, criminal procedure,
contracts, etc.) have been placed in the concurrent list.

The Parliament (i.e., the Central Legislature) has exclusive power to make
laws with respect to any of the matters or subjects enumerated in the Union list
and the legislature of any state has power to make laws for such state or any part
thereof with  respect to any of the matters or subjects enumerated in the State
list. Parliament and state legislature both have power to make laws with respect
to any of the matters or subjects enumerated in the Concurrent list, but in case
of conflict between a law made by the Parliament and a law made by the State
legislature with respect to such matter the law made by the Parliament (i.e., the
Central legislature)will prevail and the laws made by the State legislature shall,
to the extent of the repugnancy, be void, unless the law made by the state
legislature has received the assent of the President. The residuary power vested
in the Parliament.
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3. Rigid and Written Constitution

Actually it is not necessary for a federal constitution to be written but in
practice it is always found written, because due to distribution of powers between
the Central Government and State governments, an unwritten federal constitution
will create confusion and conflict. The Indian Constitution is a written constitution.

The federal constitution provides for distribution of powers between the
Central Government and the State Governments. Such distribution of powers will
be of no importance, if the Constitution can be amended at the desire of the
Central Government because in such condition the Central Government can take
any power by amending the Constitution. Thus rigid of amendment is an essential
feature of the federal constitution. The process of amendment will be rigid if it
involves the participation of both, the Central Government and State Governments.
In a rigid constitution a special procedure is required to be followed for the
amendment of its provisions, even in this respect the Indian Constitution has
adopted a middle course. Some of its provisions, e.g., Articles 4, 239A, 312 etc.,
may be amended by Parliament by simple majority, i.e., by ordinary legislative
process, while some of its provisions, i.e., the provisions relating to Fundamental
Rights, Directive Principle of State Policy, Emergency provisions, etc., may be
amended by Parliament by special majority (i.e., the Bill for the amendment must
be passed by each House of Parliament by a majority of total membership of the
House and by a majority of not less than two-thirds of the members present and
voting in the House), and some of the provisions (e.g., the provisions relating to
distribution of legislative powers, any of the lists in the 7th Schedule, the
representation  of States in Parliament, the Union Judiciary, the High Courts in
the States, Articles 368 etc.) can be amended only if the bill for amendment is
passed by each House of Parliament by a Majority of total membership of the
House and by a majority of not less than two-thirds of the members present and
voting in the House and this amendment is ratified by the legislatures of not less
than one-half of the States. Then the provisions relating to federal features the
ratification by not less than one-half of the State Legislature is required.

4. Independent Judiciary

The federal constitution provides for division of powers between general or
Central Government and regional or State Governments. On account of it there
may be disputes between the Central and the State governments. Independent
judiciary is required to determine such dispute. The judiciary, thus, should not
be under the control of the Central Government or the State Governments, because,
if the judiciary will be under the control of Central government or State
governments,  the Government having the control over the judiciary may compel
it to divide the dispute in its favour. The independent judiciary is, thus necessary
to maintain the federal nature of the constitution. Various methods are adopted
to maintain the independence of judiciary, e.g., appointment of the judges by the
head of the executive or through independent commission, difficult procedure for
their removal, no variation in conditions of their services to their disadvantages
after their appointment, prohibition of any discussion with respect to the conduct
of any judge, etc. Various provisions have been incorporated in the Indian
Constitution with the object to establish an independent judiciary in India.

The Federal Consti-
tution provides for
distribution of pow-
ers between the
Central  Govern-
ment and the State
Governments.

In a rigid constitu-
tion a special pro-
cedure is required
to be followed for
the amendment of
its provisions even
in this respect the
Indian Constitution
has adopted a
middle course.

Various provisions
have been incorpo-
rated in the Indian
Consti tut ion with
the object to estab-
lish an independent
judiciary in India.



16  16 Legal Aspect of Business • Module One

5. Supremacy of Constitution

The Constitution of India is the Supreme law of the country. Act of any organ
of the government which is against the Constitution of India is invalid and of no
force. The legislature, executive or judiciary cannot violate the Constitution. Thus,
the Constitution of India controls all the organs of the government. No person or
governmental authority is above the Constitution and, therefore, act of any person
or of any governmental authority which is contrary to the Constitution will be
invalid and of no force.

Rule of Law

According to Dicey, A.V., Rule of law has three meanings:

(1) It means, in the first place, the absolute supremacy or predominance of
regular law as opposed to the influence of arbitrary power and excludes the
existence of arbitrariness, of prerogative or even of the wide discretionary authority
on the part of the government. It implies that a man may be punished for a
breach of law but he can be punished for nothing, else. No man can be punished
except for a breach of Law.

(2) It means, again, equality before the law or the equal subjection of all
classes to the ordinary law of the land administered by the ordinary law Courts.
In this sense, the “rule of law” excludes the idea of any exemption of officials or
other from the duty of obedience to the law which governs other citizens or from
the jurisdiction of the ordinary tribunals. This implies that no man is above law.

(3) The rule of law, lastly may be used as a formula for expressing the fact
that the law of the constitution is not the source but the consequence of the
regular activities of individuals as defined and enforced by the courts. The
constitution is the result of the ordinary law of the land. This implies that the
legal rights of the people are secured not by guaranteed rights proclaimed in the
constitution but by the operation of the ordinary remedies of private law available
against those who lawfully interfere with his rights. Free access to Courts of justice
is an efficient guarantee against the wrong doers.

Judicial Review

Judicial review, in short, is the authority of the Courts to declare void, the
acts of the legislature and executive, if they are found in the violation of the
provisions of the Constitution. Judicial Review is the power of the highest court
of a jurisdiction to invalidate on Constitution-grounds, the acts of other government
agency within that jurisdiction.

The doctrine of judicial review has been originated and developed by the
American Supreme Court, although there is no express provision in the American
Constitution for the judicial review. In Marbury v/s Madison, the Supreme Court
made it clear that it had the power of Judicial Review. Chief Justice George
Marshall said: “Certainly all those who have framed the written constitution
contemplate them as forming the fundamental and paramount law of the nations,
and consequently, the theory of every such government must be that an act of the
legislature, repugnant to the constitution, is void.” There is supremacy of
Constitution in U.S.A. and therefore, in case of conflict between the Constitution
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and the Acts passed by the Legislature, the Courts follow the Constitution and
declare the Acts to be unconstitutional and therefore, void. The Courts declare
void the acts of the legislature and executive, if they are found in the violation of
the provisions of the Constitution even in our country.

In England there is supremacy of Parliament and therefore, the Act passed
or the law made by Parliament cannot be declared to be void by the Court. The
function of the judiciary is to ensure that the administration or executive function
conforms with the law. The Constitution of India expressly provides for judicial
review. Like U.S.A. there is supremacy of the Constitution in India. Consequently,
an Act passed by the legislature is required to be in conformity with the
requirements of the Constitution and it is for the judiciary to decide whether or
not the Act is in conformity with the Constitutional requirements and if it is found
in violation of the constitutional provisions the Court has to declare it
unconstitutional and, therefore, void, because the Court is bound by its oath to
uphold the Constitution. The courts can declare the acts of the executive and
Acts passed by the legislature void if they are found in violation of the Constitution.
In the written and federal constitution the power of judicial  review is of special
importance. The federal constitution provides for division of powers between the
Central Government and the State Government and on account of it there may be
disputes between the Central Government and the State Governments. In such a
condition there must be independent judiciary having power to declare the acts
of any Government or any of the organs of the Government void if they are found
in violation of the Constitution.

Let us discuss the Preamble, important terms, fundamental rights, and
Directive Principle of State Policy as envisaged in our Constitution one by one.

THE CONSTITUTION OF INDIA

INTRODUCTORY

THE PREAMLBE

WE, the people of India, having solemnly resolved to constitute India into a
sovereign, socialist, secular, democratic republic and to secure to all its citizens

JUSTICE, social, economic and political;

LIBERTY of thought, expression, belief, faith and worship;

EQUALITY of status and of opportunity;

and to promote among them all;

FRATERNITY, assuring the dignity of the individual and the unity and
integrity of the Nation.

In our Constituent Assembly, this twenty-sixth day of November, 1949, do
hereby ADOPT, ENACT AND GIVE TO OURSELVES THIS CONSTITUTION.

Meaning, Object and Importance of Preamble

The word “preamble” has been defined as an introductory paragraph or part
in a statute, deed or other document, setting forth the grounds and intention of
it. It is introduction of preliminary statement especially to a legal document setting
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forth its ground and intention. The preamble to an Act sets out the main objectives
which the legislation is intended to achieve. It contains in a nutshell the ideals
and aspirations of the Act. Preamble is a key to open the minds of the maker of
the Act and the mischief which they intent to redress. Preamble is very useful to
understand the intention of the makers of the Act and the general purpose behind
the provisions of the Act. The preamble to the Constitution indicates the type of
Government which the Constitution is intended to establish and rights and
freedoms which the Constitution is intended to provide to the Citizens. The
preamble to the Indian Constitution makes it clear that the people of India have
adopted and given to themselves the Constitution and, thus, the sovereignty lies
in the people. It indicates that the ultimate source for the validity of, and the
sanction behind the Constitution is the will of the people. In short, reading through
the preamble one can see the purpose that it serves, namely, the declaration of
the sources of the Constitution, a statement of its objectives and the date of its
adoption.

The preamble is very useful in the interpretation of the Constitution. In case
the word used in a particular statute is capable of being both the narrower and
the liberal interpretation and a doubt arises as to whether the narrower or the
more liberal interpretation should be adopted, the court may look into the object
and policy of the Statute as recited in the Preamble.

The view that Preamble does not form the part of the Constitution has been
rejected by the Supreme Court in the case of Kesavanand Bharti vs. State of Kerala.
The Supreme court has held that the Preamble forms part of the Constitution and
the Constitution should be read and interpreted in the light of the ground and
noble vision expressed in the Preamble.

As regards the issue of the power of the Parliament to amend the Preamble,
it may be concluded that the preamble is the part of Constitution and therefore it
can be amended by the Parliament under Article 368 but the “basic features’ in
the preamble cannot be amended. The preamble has been amended by the
Constitution (Forty-Second Amendment) Act, 1976.

Meaning of Expression Occurring in the Preamble

The Preamble of the Indian Constitution says — we, the people of India,
having solemnly resolved to constitute India into a Sovereign, Socialist, Secular,
Democratic Republic and to secure to all its citizens; justice—social, economic
and political. Liberty of thought, expression, belief, faith and worship; equality of
status and opportunity, and to promote among them all; fraternity assuring the
dignity of the individual and the unity and integrity of the Nation.

The aforesaid provisions may be explained under the following headings:

We, the People of India: The words, “We, the People of India” indicates that
the people of India are the source of authority behind the Constitution. These
words indicate that the sovereignty is in the People of India. The people of India,
thus, Constitute the sovereign political body who hold the ultimate power and
who conduct the government of the country through their elected representatives.

Sovereign, Socialist, Secular & Democratic Republic

Sovereign: The word “sovereign” indicates that India is a sovereign nation
free from any external control.
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Socialist: The word “socialist” has been added by the Constitution (Forty-
Second Amendment) Act, 1976 w.e.f. 3-1-1977. After the addition of the word
“socialist” it has become more clear that the goal of Indian Policy is socialism. The
addition of the word “socialist” in the Preamble may enable the Courts to lean
more and more in favour of nationalisation and state ownership of an industry.

Secular: The word “secular” has been added by the Constitution (Forty Second
Amendment) Act, 1976 w.e.f. 3-1-77. It indicates that the state does not recognise
any religion as its own religion and, thus, treats all religions equally.

Democratic Republic: The term “Democratic Republic” indicates that the
government is carried on by the people of the state through their representative
and executive head of the State (i.e., the President of India) is an elected
representative of the people (and not a hereditary monarch as like the king of
England).

Justice, Liberty, Equality, Fraternity, Unity and Integrity of Nation: these
words indicate the objects to be achieved. The Preamble secures to all its citizens
social, economic and political justice. The Directive Principles have been inserted
for this purpose. Article 15 makes it clear that state shall not discriminate against
any citizen, on ground only of religion, race, caste, sex, place of birth or any of
them. It provides that no citizen shall, on ground only of religion, race, sex, place
of birth or any of them, be subject to any disability restriction or condition with
regard to access to shops, public restaurants, hotels and place of public
entertainment or the use of wells, tanks, etc. Article 17 abolishes “untouchability.”
Article 38 and 39 makes provisions for socio-economic justice. Socio-economic
justice implies also the forced distribution of wealth for the purpose of fair division
of material resources among the members of society. Political justice has been
secured by providing for universal adult franchise.

The Preamble ensures the liberty of thought, expressions, faith and worship.
Article 19 (1), Article 25 and Article 26 make provisions for such liberty.

The Preamble also ensures the Equality of Status and Opportunity. Articles
14 to 18 make provisions for such Equality.

The Preamble aims to promote, among the people of India Fraternity assuming
the dignity of the individual. Many provisions have been made to promote the
feeling that the people of India are members of the same family. For example, the
Indian Constitution provides for a single citizenship. All citizens have been given
the right to move freely throughout the territory of India and to reside and settle
in any part of the territory of India (Article 19 (1) and 19 (1) (e)).

The Preamble aims to promote the unity and integrity of the Nation. The
word “integrity” has been added by the Constitution (42nd Amendment) Act 1976
w.e.f. 3.1.1977.

1.10 THE FUNDAMENTAL RIGHTS

The Constitution has eight Fundamental Rights as mentioned below:

1. Right to equality;

2. Right to six freedoms, viz.,

(a) freedom of speech and expression;

It indicates that the
state does not
recognise any reli-
gion as its own reli-
gion and, thus,
treats all religions
equally.

Democratic Repub-
lic indicates Gov-
ernment is carried
on by the people of
the state through
their representative
and executive head
of the State.

Al l  c i t izens have
been given the right
to move freely
throughout the ter-
ritory of India and to
reside and settle in
any part of the ter-
ritory of India [Ar-
ticle 19(i) (e)]



20  20 Legal Aspect of Business • Module One

(b) freedom to assemble peacefully and without arms;

(c) freedom to form associations or unions;

(d) freedom to move freely throughout the territory of India;

(e) freedom to reside and settle in any part of the territory of India; and

(f) freedom to practice any profession or to carry on any occupation,
trade or business.

3. Right to life and [personal property];

4. Right to freedom of religion;

5. Right to cultural and educational freedom;

6. Right against exploitation;

7. Right to private property; and

8. Right to Constitutional remedies.

The right to property has been repealed with effect from June 20,1979.

1.11 CONSTITUTION OF INDIA WITH SPECIAL REFERENCE TO ECONOMIC
PRINCIPLES

Some of the Fundamental Rights have economic significance. The right to
equality, for example, prohibits discrimination against any citizen on grounds of
religion, race, caste, sex or place of birth. Implied in the right to equality is the
concept of protective discrimination which assures protection to Scheduled Castes
who have suffered discrimination for centuries. Special efforts are to be made for
the development of the socially and economically backward sections of society.

Right to freedom is an important and the most valuable fundamental right
guaranteed by the Constitution. As Nani Palkhivala has said, “The Constitution is
a part of the great heritage of every Indian. Its founding fathers wanted to ensure
that even while India remained poor in per capita income, it should be rich in
individual freedom.”

Particularly, the right to practice any profession or to carry on any occupation,
trade or business has great economic significance. The Constitution guarantees
to citizens the fundamental right of freedom to take up any job or carry on any
trade or business. The freedom of profession is however, exceptional in three
cases, viz., (a) public interest, (b) requiring technical or professional qualifications,
and (c) when a State itself decides to engage in any trade or occupation, the
individual freedom is restricted.

The fundamental right against exploitation prohibits the exploitation of the
weaker sections of society by individuals as well as by the State. Article 23 prohibits
traffic in human beings and forced labour. Article 23 reads thus: “Traffic in human
beings and other similar forms of forced labour are prohibited and any
contravention of this provision shall be an offence punishable in accordance with
the law.” Article 24 provides special protection to children. It reads thus: “ No
child below the age of fourteen years shall be employed to work in any factory,
mine or engaged in any other hazardous employment.”
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Thus, the fundamental rights enshrined in the Constitution guarantee several
economic rights to the citizens, at the same time, the State is empowered to impose
reasonable restrictions on such economic rights in public interest. It is this power
that has enabled the government to impose a series of statutory controls over
business.

1.12 DIRECTIVE PRINCIPLES OF STATE POLICY

The Directive Principles of State Policy are a unique feature of our Constitution.
Speaking on the Directive Principles, Dr. Ambedkar observed: “The Directive
Principles are like the instruments of instructions which were issued to the
Governor-General and the Governors of colonies, and those of India by the British
Government under the 1935 Government of India Act. What is called “Directive
Principles’ is merely another name for the instruments of instructions the only
difference is that they are instructions to the legislature and the executive. Whoever
captures power will not be free to do what he likes with it. In the exercise of it, he
will have to respect these Instruments of Instructions which are called Directive
Principles. He cannot ignore them.

The Directive Principles are the directives to the various governments and
government agencies and are fundamental in the governance of the country. As
Pylee observed, “The Directive Principles enshrine the fundamentals for the
realisation of which the State in India stands. They guide the path which will lead
the people of India to achieve the noble ideals which the Preamble of the
Constitution proclaims: Justice—social, economic and political, liberty, equality
and fraternity.”

The Directive Principles may be classified, for convenience, under four heads
as shown below:

1. Provisions dealing with Welfare (Articles 38, 42, 45, 47).

2. Provisions dealing with Social Justice (Articles 39, 41, 43, 46).

3. Provisions promoting Democracy (Articles 40, 44, 45).

4. Miscellaneous Provisions (Articles 48, 49, 50, 51).

The first two categories of provisions have economic significance.

Article 38 (1) lays down that the State shall promote the welfare of the people
by securing a social order in which justice—social, economic and political—shall
inform all the institutions of national life. Justice and welfare are the twin objectives
of our Constitution.

Article 38 (2) lays down that the State shall strive to minimise the inequalities
in income, and eliminate inequalities in status, facilities and opportunities, not
only among individuals but also among groups of people.

Article 39 emphasises that the State shall direct its policy towards securing:
(a) adequate means of livelihood to all citizens; (b) a proper distribution of the
material resources of the community to the common good; (c) the prevention of
concentration of wealth to the common detriment; (d) equal pay for equal work for
both men and women; (e) the protection of the strength and health of workers
and avoiding circumstances which force citizens to enter avocation unsuited to
their age or strength; and (f) the protection of childhood and youth against
exploitation or moral and material abandonment.
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Article 41 lays down that the State shall, within the limits of its economic
capacity and development, make provision for securing the right to work, to
education and to public assistance in cases of unemployment, old age, sickness
and disablement.

Article 42 states that the State shall make provision for securing just and
humane conditions of work and for maternity relief.

Article 43 emphasises the necessity of an adequate or living wage in all sectors
of economic activity. The article enjoins that healthy conditions of work should be
provided and a decent standard of living should be guaranteed. It also stresses
the right to leisure for all working people. The cottage industries in rural areas
should be promoted either through individual or cooperative efforts.

Article 43 (A) states that the State shall take steps to secure the participation
of workers in the management of undertakings, establishments or other
organisations engaged in any industry.

The State shall promote, with special care, the educational and economic
interest of the weaker sections of the people, and in particular, of the Scheduled
Castes, Scheduled Tribes and shall protect them from social injustice and all
forms of exploitation (Article 46).

The State shall endeavour to protect and improve the environment and to
safeguard the forests and wildlife of the country {Article 48(A)}.

Thus, the Directive Principles of State Policy enjoin upon the State varied
responsibilities and provide vast scope for State intervention in the economy.

1.13 DISTINCTION BETWEEN FUNDAMENTAL RIGHTS AND DIRECTIVE
PRINCIPLES

There is a difference between the Fundamental Rights and the Directive
Principles and it is useful to know the distinction. The Fundamental Rights are
justiciable. If a fundamental right is violated, a legal remedy is provided for that.
But the Directive Principles are non-justiciable and if they are violated, there is
no provision for legal remedy. Article 38 says that the ‘State shall strive’, it does
not mean that the State must fulfil these principles. If, for example, the State
does not make provisions for compulsory free education for children under the
age of 14 or if the judiciary is not separated from the executive, nobody can
challenge it in a court of law.

However, one thing should be kept in mind that the Directive Principles have
been declared as fundamental in the governance of the country. This means that
these principles are not to be lightly taken and the legislature and the government
must make sincere efforts to fulfil these principles. In the words of Dr. Ambedkar,
“the word ‘strive’ was purposely used because their intention was that, however
adverse the circumstances that stand in the way for a government in giving effect
to these principles and however unpropitious the time may be, they should always
strive for the fulfilment of the principles. Otherwise, it would be open to the
government to say that the circumstances were not good and the finances were
so bad that they could not implement them.”

The Directive Principles are subsidiary to the Fundamental Rights and in
case of conflict with Fundamental Rights, the former shall be declared
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unconstitutional. In the case of State of Madras Vs. Champakan Dorairajan, the
Supreme Court observed, “The Directive Principle of State Policy which are
expressly made unenforceable by a Court cannot override the provisions in Part
III which… are made enforceable by  appropriate writs, orders or directions under
Article 32.” Thus, the Directive Principle must have to conform to run subsidiary
to the chapter on Fundamental Rights. The State can act in accordance with the
Directive Principles if that does not amount to the infringement of the Fundamental
Rights conferred by the Constitution. The legal superiority of the Fundamental
Rights over the Directive Principles has been established by the decisions of the
Supreme Court in India.

Another difference between the Fundamental Rights and the Directive
Principles is that the former are negative in character whereas, the latter are
positive. The Fundamental Rights are in the nature of injunctions requiring the
State not to do certain acts and are prohibitive in character. The Directive
Principles, on the other hand, are positive directions to the State to perform certain
things for the good of the citizens. They urge that it is the duty of the State to
implement the social and economic policy as embodied in the directives for the
attainment of economic democracy and social justice. In the words of Gledhill:
“Fundamental Rights are injections to prohibit the government from doing certain
things; the Directive Principles are affirmative instructions to the government to
do certain things.”

1.14 RELATIONS BETWEEN THE UNION AND THE STATES
(ARTICLE 245 AND 246)

Distribution of Legislative Powers

The Parliament may make laws for the whole or any part of the territory of
India, and the Legislature of a State may make laws for the whole or any part of
the State. No law made by Parliament shall be deemed to be invalid on the ground
that it would have extra-territorial operation (Article 245).

The Parliament has exclusive power to make laws with respect to any of the
matters enumerated in List I in the Seventh Schedule (Union List). The Parliament
and the Legislature also have power to make laws with respect to any of the
matters enumerated in List III in the Seventh Schedule (Concurrent list). The
Legislature of any State has exclusive power to make laws for such State or any
part thereof with respect to any of the matters enumerated in List II in the Seventh
Schedule (State List). The Parliament has power to make laws with respect to any
matter for any part of the territory of India not included in list II notwithstanding
that such matter is a matter.

Article 246 read with Schedule 7 of Indian Constitution
(Business Related Matters Only)

(A) Union List — 7th Schedule (List – I)
• Currency, coinage and legal tender;  foreign exchange (Item 36)

• Foreign loans (Item 37)
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• Post Office Savings Bank (Item -39)

• Lotteries organised by the Government of India or the Government of a
State (Item 40)

• Trade and commerce with foreign countries; import and export across
customs frontiers; definition of customs frontiers (Item 41)

• Inter-State trade and commerce (Item 42)

• Incorporation, regulation and winding up of trading corporations,
including banking, insurance and financial corporations, but not
including co-operative societies (Item 43)

• Incorporation, regulation and winding up of corporations, whether trading
or not, with objects not confined to one State, but not including
universities (Item 44)

• Banking (Item 45)

• Bills of exchange, cheques, promissory notes and other like instruments
(Item 46)

• Insurance (Item 47)

• Stock exchanges and futures markets (Item 48)

• Patents, inventions and designs; copyright; trade-marks and merchandise
marks (Item 49)

• Establishment of standards of weight and measure (Item 50)

• Establishment of standards of quality for goods to be exported out of
India or transported from one State to another (Item 51)

• Industries, the control of which by the Union is declared by Parliament
by law to be expedient in the public interest (Item 52)

• Regulation and development of oilfields and mineral oil resources;
petroleum and petroleum products; other liquids and substances declared
by Parliament by law to be dangerously inflammable (Item 53)

• Regulation of mines and mineral development to the extent to which
such regulation and development under the control of the Union is
declared by Parliament by law to be expedient in the public interest
(Item 54)

• Regulation of labour and safety in mines and oilfields (Item-55)

• Regulation and development of inter-State rivers and river valleys to the
extent to which such regulation and development under the control of
the Union is declared by Parliament by law to be expedient in the public
interest (Item 56)

• Fishing and fisheries beyond territorial waters (Item-57)

• Manufacture, supply and distribution of salt by Union agencies;
regulation and control of manufacture, supply and distribution of salt
by other agencies (Item 58)

• Cultivation, manufacture, and sale for export, of opium (Item 59)
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• Sanctioning of cinematograph films for exhibition (Item 60)

• Industrial disputes concerning Union employees (Item 61)

• Taxes on income other than agricultural income (Item 82)

• Duties of customs including export duties (Item 83)

• Duties of excise on tobacco and other goods manufactured or produced
in India except —

(a) alcoholic liquors for human consumption;

(b) opium, Indian hemp and other narcotic drugs and narcotics, but
including medicinal and toilet preparations containing alcohol or
any substance included in sub-paragraph (b) of this entry
(Item 84)

• Corporation tax (Item 85)

• Taxes on the capital value of the assets, exclusive of agricultural land, of
individuals and companies; taxes on the capital of companies (Item  86)

• Estate duty in respect of property other than agricultural land (Item  87)

• Terminal taxes on goods or passengers, carried by railway, sea or air;
taxes on railway fares and freights (Item 89)

• Taxes other than stamp duties on transactions in stock exchanges and
futures markets (Item 90)

• Rates of stamp duty in respect of bills of exchange, cheques, promissory
notes, bills of lading, letters of credit, policies of insurance, transfer of
shares, debentures, proxies and receipts (Item  91)

• Taxes on the sale or purchase of newspapers and on advertisements
published therein (Item 92)

• Taxes on the sale or purchase of goods other than newspapers, where
such sale or purchase takes place in the course of inter-State trade or
commerce (Item  92A)

• Taxes on the consignments of goods (whether the consignment is to the
person making it or to any other person), where such consignment takes
place in the course of inter-State trade or  commerce (Item 92B)

(B) STATE LIST – 7TH SCHEDULE (LIST –II)
• Trade and commerce within the State subject to the provisions of entry

33 of List III (Item 26)

• Production, supply and distribution of goods subject to the provisions of
entry 33 of List III (Item 27)

• Markets and fairs (Item 28)

• Money-lending and money-lenders; relief of agricultural indebtedness
(Item 30)
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• Incorporation, regulation and winding up of corporations, other than
those specified in List I, and universities; unincorporated trading, literary,
scientific, religious and other societies and associations; co-operative
societies (Item 32).

• Betting and gambling (Item 34)

• Taxes on agricultural income (Item 46)

• Duties in respect of succession to agricultural land (Item 47)

• Estate duty in respect of agricultural land (Item 48)

• Duties of excise on the following goods manufactured or produced in the
State and countervailing duties at the same or lower rates on similar
goods manufactured or produced elsewhere in India:

(a) alcoholic liquors for human consumption;

      (b) opium, Indian hemp and other narcotic drugs and narcotics, but
not including medicinal and toilet preparations containing alcohol
or any substance included in sub-paragraph (b) of this entry
(Item 51)

• Taxes on the entry of goods into a local area for consumption, use or
sale therein (Item 52)

• Taxes on the consumption or sale of electricity (Item 53)

• Taxes on the sale or purchase of goods other than newspapers, subject
to the provisions of entry 92A of List I (Item 54)

• Taxes on advertisements other than advertisements published in the
newspapers and advertisements broadcast by radio or television (Item
55)

• Taxes on goods and passengers carried by road or on inland waterways
(Item 56)

• Taxes on vehicles, whether mechanically propelled or not, suitable for
use on roads, including tramcars subject to the provisions of entry 35 of
List III (Item 57)

• Taxes on animals and boats (Item 58)

• Tolls (Item 59)

• Taxes on professions, trades, callings and employments (Item 60)

• Capitation taxes (Item 61)

• Taxes on luxuries, including taxes on entertainments, amusements,
betting and gambling (Item 62)

• Rates of stamp duty in respect of documents other than those specified
in the provisions of List I with regard to rates of stamp duty (Item 63)

C) Concurrent List — (LIST-III)
• Contracts, including partnership, agency, contracts of carriage, and other

special forms of contracts, but not including contracts relating to
agricultural land (Item -7)
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• Bankruptcy and insolvency (Item 9)

• Trust and Trustees (Item 10)

• Adulteration of foodstuffs and other goods (Item -18)

• Economic and social planning (Item 20)

• Commercial and industrial monopolies, combines and trusts (Item 21)

• Trade unions; industrial and labour disputes (Item 22)

• Legal, medical and other professions (Item 26)

• Trade and commerce in, and the production, supply and distribution
of —

a) the products of any industry where the control of such industry by
the Union is declared by Parliament by law to be expedient in the
public interest, and imported goods of the same kind as such
products;

b) foodstuffs, including edible oilseeds and oils;

c) cattle fodder, including oilcakes and other concentrates;

d) raw cotton, whether ginned or unginned, and cotton seed; and

e) raw jute (Item 33)

• Weights and measures except establishment of standards (Item -33A)

• Price control (Item -34)

The above items contained in the union, state and concurrent list have
economic significance. They influence the business in one way or the other.

Questions

Section — A: Objective Type

  1. What is business law?
  2. Name the sources of business law.
  3. What is common law?
  4. What is equity?
  5. What is Law Merchant?
  6. What is an Ordinance?
  7. What is Administrative Law?
  8. What is Substantive Law?
  9. What is Procedural Law?
10. What is Public Law?
11. What is Private Law?
12. What is Civil Law?
13. What is Criminal Law?
14. Name the nobel ideals as given in Indian Constitution.
15. What is secularism?
16. What is fratenity?
17. What is Federal Constitution?
18. What is Uniter Constitution?



28  28 Legal Aspect of Business • Module One

19. What is rule of law?
20. What is judicial law?
21. What is democratic republic?
22. What is Article 14 of Indian Constitution?
23. What is Article 19 of Indian Constitution?
24. What is Article 21 of Indian Constitution?
25. What is Article 245 of Indian Constitution?
26. What is Article 246 of Indian Constitution?
27. What is schedule VII of Indian Constitution?
28. What is List -1 of Schedule VII ?
29. What is List -2 of Schedule VII ?
30. What is List -3 of Schedule VII ?
31. What is concurrent list ?
32. How many matters are included in Union List ?
33. How many matters are included in State List ?
34. How many matters are included in Concurrent List ?
35. Name any two business related matters in Union List.
36. Name any two business related matters in State List.
37. Name any two business related matters in Concurrent List.

Section — B: Analytical Type

  1. Explain the scope of business law.
  2. Explain common law and dharma as sources of business law.
  3. Distinguish between civil law and criminal law.
  4. Differentiate between federal and unitery consitution.
  5. Distinguish between written and unwritten consitution.
  6. Distinguish between rigid and flexible constitution.
  7. Explain the features of Indian Constitution.
  8. Explain the rule of law.
  9. Explain the juducial review process.
10. How Articles 14, 19, 21 of Indian Constitiution are related to business.
11. Distinguish between Fundamental Rights and Directive Principles of State Policy.
12. List the business related matters of union list.
13. List the business related matters of State list.
14. List the business related matters of concurrent list.

Section — C: Essay Type

  1. Define business law and thus bring out the sources and scope of business law.
  2. Explain the different kinds of constitution.
  3. Bring out the nobel ideals as enunciatied in the Indian Constitution.
  4. Explain substantive, procedural, criminal, civil, public and private laws.
  5. Explain the features of Indian Constitution in the context of Federal and Unitary

System.
  6. Bring out the articles of Indian Constitution which have economic significance.
  7. Discuss the business related matters incorporated in Schedule –VII read with Article

246 of Indian Constitution.
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