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ChapterChapter 11

Law of Contract
1872

NATURE OF CONTRACT
The law which is related to contracts in India is called as Indian

Contract Act, 1872. This Act was passed by British India and it is
based on the principles of English Common Law. Indian Contract Act
is applicable to all the states of India except the state of Jammu and
Kashmir. Indian Contract Act determines the circumstances in which
promises made by the parties to a contract shall be legally binding on
them. All of us in the world enters into a number of contracts everyday
knowingly or unknowingly. Each contract creates some rights and duties
on the contracting parties. Hence, this legislation, Indian Contract Act of
1872, being of lean nature, deals with the enforcement of these rights
and duties on the parties in India.

The Act originally had 266 Sections, it had wide scope and
included—

 General Principles of Law of Contract – Sections 01 to 75
 Contract relating to Sale of Goods – Sections 76 to 123
 Special Contracts – Indemnity, Guarantee, Bailment and

Pledge – Sections 124 to 238
 Contracts relating to Partnership – Sections 239 to 266

Indian Contract Act embodied the simple and elementary rules
relating to Sale of Goods and Partnership. The developments of modern
business world found the provisions contained in the Indian Contract
Act inadequate to deal with the new regulations or give effect to the new
principles. Subsequently, the provisions relating to the Sale of Goods
and Partnership contained in the Indian Contract Act were invalidated
respectively in the year 1930 and 1932 and new enactments namely Sale
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of Goods and Movables Act 1930 and Indian Partnership Act 1932 were
re-enacted.

At present, the Indian Contract Act may be divided into two parts.

Part 1: deals with the general principles of Law of Contract —
Sections 1 to 75.

Part 2: deals with Special kinds of Contracts such as —

1. Contract of Indemnity and Guarantee
2. Contract of Bailment and Pledge
3. Contract of Agency

1. Indian Contract Act, 1872 came into force on 1st September,
1872.

2. ICA applies to whole of India except the state of Jammu &
Kashmir.

3. The provisions which are related to contract are contained in
Indian Contract Act, 1972.

4. The provisions which are related to sale of goods were
originally contained in Indian Contract Act, 1872.

5. The provisions which are related to sale of goods are
contained in the Sale of Goods Act, 1930.

6. The Sale of Goods Act came into force on 1st July, 1930.
7. Indian Partnership Act came into force on 1st October, 1932.
8. The provisions which are related to partnership are

contained in Indian Partnership Act, 1932.
9. Contract [Sec. 2(h)] – An agreement which is enforceable

by law.
10. Agreement [Sec. 2(e)] – Every promise and set of promises

forms consideration for each other.
11. Promise [Sec. 2(b)] – A proposal when accepted, it becomes

a promise.
12. An agreement is an accepted proposal.
13. Consideration means something in return.
14. Enforceability by law – Agreement which creates legal

obligation on the part of parties (Balfour v. Balfour).
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CLASSIFICATION OF CONTRACTS

Contracts on the Basis of Creation
1. Express Contract: Express contract is one which is made by

words spoken or written. When such a contract is formed,
there is no difficulty in understanding the rights and
obligations of the parties.
Example 1: A says to B, will you buy a car for ` 1,00,000?
B says to A, I am ready to buy your car for ` 1,00,000. It is an
express contract made orally.
Example 2: A writes a letter to B, I offer to sell my car for
` 1,00,000 to you. B sends a letter to A, I am ready to buy
your car for ` 1,00,000. It is an express contract made in
writing.

2. Implied Contract: An implied contract is one which is made
either by words spoken or written. It is accurate from the
conduct of a person or the circumstance of the particular case.
The condition of an implied contract is to be understood from
the acts, the contract of the parties or the course of dealing
between them.
Example: A, a coolie in an uniform picks up the bag of B to
carry it from railway platform to the taxi stand and B allowed
it. In this case, there is an implied offer by the coolie and an
implied acceptance by the passenger. Now, there is an implied
contract between the coolie and the passenger; the passenger is
bound to pay for the services of the coolie.

3. Quasi or Constructive Contract: It is a contract in which
there is no intention on either side to make a contract, but the
law imposes contract. In such a contract, obligations arise not
by any agreement between the practice but by operation of law.
There are certain dealings which are not contracts strictly,
though the parties act as if there is a contract. The Contract
Act specifies the various situations which come within what is
called Quasi contract.
Example: Where certain books are delivered to a wrong
address, the addressee is under an obligation to either pay for
them or return them.
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Contracts on the Basis of Execution
1. Executed Contract: It is a contract where both the parties to

the contract have fulfilled their respective obligations under
the contract. There are contracts where the parties perform
their obligations immediately, as soon as the contract is
formed.
Example: A offer to sell his car to B for ` 1 lakh, B accepts
A’s offer. A delivers the car to B and B pays ` 1 lakh to A. It
is an executed contract.

2. Executory Contract: It is a contract where both the parties to
the contract have still to perform their respective obligations.
In this contract, the obligations of the parties are to be
performed at a later time.
Example: A offers to sell his car to B for ` 1 lakh. B accepts
A’s offer. If the car has not yet been delivered by A and the
price has not yet been paid by B, it is an executory contract.

3. Partly Executed and Partly Executory Contract: It is a
contract where one of the parties to the contract has fulfilled
his obligation and the other party has still to perform his
obligation.
Example: A offers to sell his car to B for ` 1 lakh on a credit
of 1 month. B accepts A’s offer. A sells the car to B. Here, the
contract is executed as to A and executory as to B.

Contracts on the Basis of Enforceability
1. Valid Contract: A contract which satisfies all the conditions

prescribed by law is a valid contract.
Example: A offers to marry B. B accepts A’s offer. This is a
valid contract.

2. Void Contract: The term void contract is described as under
section 2(j) of ICA, 1872. A contract which cases to be
enforceable by law becomes void when it ceases to be
enforceable, OR a void contract is a contract which is valid
when entered into but which subsequently became void due to
impossibility of performance, change of law or some other
reason.
Example: A offers to marry B. B accepts A’s offer. Later on,
B dies. This contract was valid at the time of its formation but
became void at the death of B.
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3. Void Agreement: According to Section 2(g), an agreement
not enforceable by law is said to be void. Such agreements
mean that they are unenforceable right from the time they are
made.
Example: An agreement with a minor or a person of unsound
mind is void because a minor or a person of unsound mind is
incompetent to contract.

4. Voidable Contract: According to section 2(I) of the Indian
Contract Act, 1872, an agreement which is enforceable by law
at the option of one or more of the parties thereon but not at
the option of the other or other, is a voidable contract. In other
words, a voidable contract is one which can be set aside or
avoided at the option of the aggrieved party. Until the contract
is set aside by the aggrieved party, it remains a valid contract.
Example: A contract is treated as voidable at the option of the
party whose consent has been obtained under influence or
fraud or misinterpretation.

5. Illegal Agreement: An illegal agreement is one in which the
object is unlawful. Such an agreement cannot be enforced by
law. Thus, illegal agreements are always void (i.e., void from
the very beginning).
Example: X agrees to Y ` 1 lakh. Y kills Z and claims ` 1
lakh. Y cannot recover from X because the agreement between
X and Y is illegal and also its object is unlawful.

6. Unenforceable contract: It is contract which is actually valid
but cannot be enforced because of some technical defect (such
as not in writing, under stamped). Such contracts can be
enforced if the technical defect involved is removed.

OFFER AND ACCEPTANCE
Offer and acceptance are elements required for the formation of a

legally binding contract: the expression of an offer to contract on certain
terms by one person, i.e., the “offeror” to another person, i.e., the
“offeree”, and an indication by the offeree of its acceptance of those
terms. The other elements traditionally required for a legally binding
contract are:

(I) Consideration and
(II) An intention to be legally bound.
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Offer and acceptance analysis is a traditional approach in contract
law. The offer and acceptance formula was developed in the 19th
century which identifies a moment of formation when the parties are of
one mind. This classical approach to contract formation has been
weakened by developments in the law of estoppel, misleading conduct,
misrepresentation and unjust enrichment.

The Nature of an Offer
An offer is an expression of willingness to contract on certain terms,

made with the intention that it shall become binding as soon as it is
accepted by the person to whom it is addressed, the “offeree”.

The “expression” referred to in the definition may take different
forms, such as a letter, newspaper, fax, email and even conduct, as long
as it communicates the basis on which the offeror is prepared to
contract.

The “intention” referred to in the definition is objectively judged
by the courts. The English case of Smith v. Hughes (1871) LR 6 QB 597
emphasizes that the important thing is not a party’s real intentions but
how a reasonable person would view the situation. This is due mainly to
common sense as each party would not wish to breach his side of the
contract if it would make him or her culpable to damages, it would
especially be contrary to the principle of certainty and clarity in
commercial contract and the topic of mistake and how it affects the
contract.

The classical principles are illustrated in the well-known case of
Carlil v. Carbolic Smoke Ball Company.

Unilateral Contract
A unilateral contract is created when someone offers to do

something in return for the performance of the act stipulated in the offer.
In this regard, acceptance does not have to be communicated and can be
accepted through conduct by performing the act. Nonetheless, the
person performing the act must do it in reliance on the offer.

A unilateral contract can be contrasted with a bilateral contract,
where there is an exchange of promises between two parties. For
example, when A promises to sell her car and B promises to buy the car.

The formation of a unilateral contract can be demonstrated in
Carlill v Carbolic Smoke Ball Co. In order to guarantee the
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effectiveness of the Smoke Ball remedy, the company offered a reward
of 100 pounds to anyone who used the remedy and contracted the flu.
Once aware of the offer, Carlill accepted the offer when he purchased
the Smoke Ball remedy and completed the prescribed course. Upon
contracting the flu, he became eligible for the reward. Therefore, the
company’s offer to pay 100 pounds “in return for” the use of the Smoke
Ball remedy and guarantee not to contract the flu was performed by
Carlill.

Invitations to Treat
An invitation to treat is not an offer, but an indication of a person’s

willingness to negotiate a contract. It is a pre-offer communication.
In Harvey v. Facey, an indication by the owner of property that he or
she might be interested in selling at a certain price, for example, has
been regarded as an invitation to treat. Similarly, in Gibson v
Manchester City Council, the words “may be prepared to sell” were held
to be a notification of price and therefore not a distinct offer, though in
another case concerning the same change of policy Storer v. Manchester
City Council, the court held that an agreement was completed by the
tenant’s signing and returning the agreement to purchase, as the
language of the agreement had been sufficiently explicit and the
signature on behalf of the council a mere formality to be completed.
Statements of invitation are only intended to solicit offers from people
and are not intended to result in any immediate binding obligation. The
courts have tended to take a consistent approach to the identification of
invitations to treat, as compared with offer and acceptance, in common
transactions. The display of goods for sale, whether in a shop window or
on the shelves of a self-service store, is ordinarily treated as an
invitation to treat and not an offer. (edited )

The holding of a public auction will also usually be regarded as an
invitation to treat. Auctions are, however, a special case generally. The
rule is that the bidder is making an offer to buy and the auctioneer
accepts this in whatever manner is customary, usually the fall of the
hammer. A bidder may withdraw his or her bid at any time before the
fall of the hammer, but any bid in any event lapses as an offer on the
making of a higher bid, so that if a higher bid is made, then withdrawn
before the fall of the hammer, the auctioneer cannot then purport to
accept the previous highest bid. If an auction is without reserve, then
whilst there is no contract of sale between the owner of the goods and
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the highest bidder (because the placing of goods in the auction is an
invitation to treat), there is a collateral contract between the auctioneer
and the highest bidder that the auction will be held without reserve (i.e.,
that the highest bid, however low, will be accepted). The US Uniform
Commercial Code provides that, in an auction without reserve, the
goods may not be withdrawn once they have been put up.

Revocation of Offer
An offeror may revoke an offer before it has been accepted, but the

revocation must be communicated to the offeree (although not
necessarily by the offeror, see Dickinson v. Dodds (1876) 2 Ch.D. 463).
If the offer was made to the entire world, such as in Carlill’s case, the
revocation must take a form that is similar to the offer. However, an
offer may not be revoked if it has been encapsulated in an option.

If the offer is one that leads to a unilateral contract, the offer
generally cannot be revoked once the offeree has begun performance.

Acceptance
A promise or act on the part of an offeree indicates a willingness to

be bound by the terms and conditions contained in an offer. Also, the
acknowledgment of the drawee binds the drawee to the terms of a draft.

Acceptance is a final and unqualified expression of assent to the
terms of an offer. It is no defense to an action based on a contract for the
defendant to claim that he never intended to be bound by the agreement
if under all the circumstances, it is shown at trial that his conduct was
such that it communicated to the other party or parties that the defendant
had in fact agreed. Signing of a contract is one way a party may show
his assent.

Alternatively, an offer consisting of a promise to pay someone if
the latter performs certain acts which the latter would not otherwise do
(such as paint a house) may be accepted by the requested conduct
instead of a promise to do the act. The performance of the requested act
indicates objectively the party’s assent to the terms of the offer.

Test of Acceptance
For the acceptance, the essential requirement is that the parties had

each from a subjective perspective engaged in conduct manifesting their
assent. Under this meeting of the minds theory of contract, a party could
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resist a claim of breach by proving that he had not intended to be bound
by the agreement, only if it appeared subjectively that he had so
intended. This is unsatisfactory, as one party has no way to know
another’s undisclosed intentions. One party can only act upon what the
other party reveals objectively (Lucy v. Zehmer, 196 Va 493 84 S.E. 2d
516) to be his intent. Hence, an actual meeting of the minds is not
required. Indeed, it has been argued that the “meeting of the minds” idea
is entirely a modern error: 19th century judges spoke of “consensus ad
idem” which modern teachers have wrongly translated as “meeting of
minds” but actually means “agreement to the [same] thing”.

The requirement of an objective perspective is important in cases
where a party claims that an offer was not accepted and seeks to take
advantage of the performance of the other party. Here, we can apply the
test of whether a reasonable bystander (a “fly on the wall”) would have
perceived that the party has impliedly accepted the offer by conduct.

Rules of Acceptance

Communication of Acceptance
There are several rules dealing with the communication of

acceptance:

 The acceptance must be communicated: see Powell v. Lee
(1908) 99 L.T. 284; Robophone Facilities Ltd v. Blank [1966]
3 All E.R. 128. Prior to acceptance, an offer may be
withdrawn.

 As acceptance must be communicated, the offeror cannot
include an Acceptance by Silence clause. This was affirmed in
Felthouse v. Bindley. Here, an uncle made an offer to buy his
nephew’s horse, saying that if he didn’t hear anything else he
would “consider the horse mine”. This did not stand up in
court, and it was decided there could not be acceptance by
silence.

 An exception exists in the case of unilateral contracts, in
which the offeror makes an offer to the world which can be
accepted by some act. A classic instance of this is the case of
Carlill v. Carbolic Smoke Ball Co. [1893] 2 Q.B. 484 in which
an offer was made to pay £100 to anyone who having bought
the offeror’s product and used it in accordance with the
instructions nonetheless contracted influenza. The plaintiff
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who was Mrs. Carlill bought the smoke ball and used it
according to the instructions but she contracted influenza. She
sued the Carbolic Smoke Ball Co. for £100. The court held
that the inconvenience she went through by performing the act
amounted to acceptance and therefore ordered £100 to be
given to Mrs. Carlill. Her actions accepted the offer – there
was no need to communicate acceptance. Typical cases of
unilateral offers are advertisements of rewards (e.g., for the
return of a lost dog).

 An offer can only be accepted by the offeree, that is, the
person to whom the offer is made.

 An offeree is not usually bound if another person accepts the
offer on their behalf without his authorization, the exceptions
to which are found in the law of agency, where an agent may
have apparent or ostensible authority, or the usual authority of
an agent in the particular market, even if the principal did not
realize what the extent of this authority was, and someone on
whose behalf an offer has been purportedly accepted may also
ratify the contract within a reasonable time, binding both
parties.

 It may be implied from the construction of the contract that the
offeror has dispensed with the requirement of communication
of acceptance (called waiver of communication – which is
generally implied in unilateral contracts).

 If the offer specifies a method of acceptance (such as by post
or fax), acceptance must be by a method that is no less
effective from the offeror’s point of view than the method
specified. The exact method prescribed may have to be used in
some cases but probably only where the offeror has used very
explicit words such as “by registered post, and by that method
only”: see Yates Building Co. Ltd. v. R.J. Pulleyn & Sons
(York) Ltd. (1975) 119 Sol. Jo. 370.

 However, acceptance may be inferred from conduct.

Counter-offers and Correspondence
The “mirror image rule” states that if you are to accept an offer,

you must accept an offer exactly, without modifications; if you change
the offer in any way, this is a counter-offer that kills the original offer
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and the original offer cannot be accepted at a future time: Hyde v.
Wrench (1840) 3 Beav 334.

However, a mere request for information about the terms of the
offer is not a counter-offer and leaves the offer intact: Stevenson v.
McLean (1880) 5 Q.B.D. 346. It may be possible to draft an enquiry
such that it adds to the terms of the contract while keeping the original
offer alive.

Under the Uniform Commercial Code (UCC), Sec. 2-207(1),
a definite expression of acceptance or a written confirmation of an
informal agreement may constitute a valid acceptance even if it states
terms additional to or different from the offer or informal agreement.
The additional or different terms are treated as proposals for addition
into the contract under UCC Sec. 2-207(2). Between merchants, such
terms become part of the contract unless:

(a) the offer expressly limits acceptance to the terms of the offer,
(b) material alteration of the contract results,
Material is defined as anything that may cause undue

hardship/surprise, or is a significant element of the contract.

If there is no contract under 2-207(1), then under UCC Sec.
2-207(3), conduct by the parties that recognize there is a contract may
be sufficient to establish a contract. The terms for this contract include
only those that the parties agree on and the rest via gap fillers.

Battle of the Forms
Often when two companies deal with each other in the course of

business, they will use standard form contracts. In Butler Machine Tool
Co. Ltd. v. Ex-Cell-O Corporation (England) Ltd., the question was
raised as to which of the standard form contracts prevailed in the
transaction. Denning, MR preferred the view that the documents were to
be considered as a whole, and the important factor was finding the
decisive document; on the other hand, Lawton and Bridge LJJ preferred
traditional offer-acceptance analysis, and considered that the last
counter-offer killed all preceding offers.

Postal Acceptance Rule
As a rule of convenience, if the offer is accepted by post, the

contract comes into existence at the moment that the acceptance was



12 Business Law

posted. This rule only applies when, impliedly or explicitly, the parties
have in contemplation post as a means of acceptance. It excludes
contracts involving land, letters incorrectly addressed and instantaneous
modes of communication.

Rejection, Death or Lapse of Time
If the offeree rejects the offer, the offer has been killed and cannot

be accepted at a further date. The offer also cannot be accepted after the
time period specified in the offer, or if no time was specified, after a
reasonable period of time. If the offeror dies, the offeree may accept
only if the acceptance is done without the knowledge of the death;
conversely, the estate of a deceased offeree may not accept an offer.

CAPACITY OF PARTIES TO CONTRACT
For a valid contract, the parties to a contract must have capacity

that is competence to enter into a contract.

One of the elements of a contract is capacity. Capacity means that a
person is legally able to enter into a contract. There are several things
that make a person legally able to do so including age and state of mind.

It is an essential ingredient of a valid contract, i.e., the contracting
parties must be competent to contract.

When two people enter into a contract, six elements must be met.
Those elements include:

 Offer that specifically details exactly what will be provided
 Acceptance (the agreement by the other party to the offer

presented)
 Consideration (the money or something of interest being

exchanged between the parties)
 Capacity of the parties in terms of age and mental ability
 Intent of both parties to carry out their promise
 The object of the contract is legal and not against public policy

or in violation of law
The element we will focus on is capacity, and it means a person’s

legal ability to enter into a contract. To best explain who can enter into a
contract, let’s use some examples of who is forbidden to enter into a
contract.
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Age of Maturity
For one, a person must be of age of maturity, and the law sees this

as age 18 or older. However, there are times when a minor can enter into
a contract. This is true if the contract is for housing, food or things
necessary to sustain life.

There are a few other exceptions to this. For example, a
17-year-old, passes himself off as an adult and buys a new high-end
stereo system on a payment plan. When his mom sees the stereo, she
gets angry and calls the store to demand Billy’s deposit back. The store
owner has a right to retain 17-year-old deposit and hold him to the
contract and the payment plan. You see, 17-year-old falsely identified
himself as being of legal age to contract for the stereo purchase.

To take this a step further, suppose he bought the stereo system the
day before his 18th birthday. If he does nothing to cancel the contract
prior to turning 18, he is obligated to the terms of the contract simply
because he did nothing to cancel while he was still a minor.

Free of Mental Illness
It is also necessary for the parties to be free of mental illness, like

schizophrenia or other conditions that challenge a person’s mental state.
There is a standard that courts use to determine whether a person truly
understands the promises made in a contract. One test the court may
perform is a cognitive test, and this determines whether meaning was
understood by the party in the areas of reasoning and understanding
language. A motivational test may also be used. This test determines
whether a party suffers from delusion or mania. This is an important
factor because this may skew a person’s ability to understand the scope
of the contract.

Not under the Influence
No party to a contract can be under the influence of alcohol or

drugs, meaning intoxicated or influenced by illicit drugs. This includes
both voluntary intoxication and the influence of the other party to cause
or encourage intoxication. This is worth explaining. Both parties to the
contract must be of a sober mind. If one party chooses to drink or take
drugs prior to the contract commitment, the contract can be avoid. If one
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party intentionally influences a person to drink to the point of
intoxication, and this can be proven, the contract can be avoid.

Voidable Contracts
If an agreement is made with someone who does not have the legal

capacity to enter a contract, that agreement or contract is said to be
voidable. This means that the person who lacks legal capacity is said to
have misrepresented herself, even if unintentionally. The other party to
whom the misrepresentation was made may void the contract and all of
its terms and conditions. This is called rescinding the contract. The
courts may also rescind or void a contract if legal capacity is not met.
Once the contract is voided, it is no longer binding, and the court will
attempt to restore the parties to the position they were in before the
agreement was made. This means returning money and property where
at all possible.

FREE CONSENT
Free consent is one of the most important essential elements of a

valid contract. The term free consent refers to meeting of free and fresh
minds of two parties of an agreement when two parties take and
understand, purpose, subject matter and terms and conditions of the
agreement. In the same sense, it is free consent. Both of them must take
things in the same way. They must not understand it in a different way.
An agreement which is made freely becomes a valid contract due to
presence of free consent of both the parties. In any of the free consent of
both, there will no free consent in the agreement.

According to Sec. 14 of Indian Contract Act, consent is said to be
free when it is free from—

 Coercion: threading.
 Undue influence: pressure and misuse of power for unfair

advantage.
 Fraud, deceiving or cheating the other.
 Misrepresentation: false statement without an intention to

deceive the other.
 Mistake: error.
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CONSIDERATION
Consideration must be of value (at least to the parties), and is

exchanged for the performance or promise of performance by the other
party (such performance itself is consideration). In a contract, one
consideration (thing given) is exchanged for another consideration.

Consideration for the Promise
Section 2(d)defines consideration as follows: “when at the desire of

the promisor, the promisee or any other person has done or abstained
from doing, or does or obtains from doing or promises to do or abstain
from doing something, such an act or abstinence or promise is called
consideration for the promise.” It is anything of value promised to
another when making a contract. Consideration is the concept of legal
value in connection with contracts. It is anything of value promised to
another when making a contract. An agreement made without
consideration is void, unless—

1. it is expressed in writing and registered under the law for the
time being in force for the registration of documents, and is
made on account of natural love and affection between parties
standing in a near relation to each other; or unless

2. it is a promise to compensate, wholly or in part, a person who
has already voluntarily done something for the promisor, or
something which the promisor was legally compellable to do,
or unless

3. it is a promise, made in writing and signed by the person to be
charged therewith, or by his agent generally or specially
authorized in that behalf, to pay wholly or in part a debt of
which the creditor might have enforced payment but for the
law for the limitation of suits.

It can take the form of money, physical objects, services, promised
actions, abstinence from a future action, and much more. Under the
notion of “pre-existing duties”, if either the promisor or the promisee
already had a legal obligation to render such payment, it cannot be seen
as consideration in the legal sense.

In common law, it is a prerequisite that both parties offer
consideration before a contract can be thought of as binding. The
doctrine of consideration is irrelevant in many jurisdictions, although



16 Business Law

contemporary commercial litigant relations have held the relationship
between a promise and a deed is a reflection of the nature of contractual
considerations. If there is no element of consideration found, there is
thus no contract formed.

However, even if a court decides there is no contract, there might
be a possible recovery under quantum meruit (sometimes referred to as a
quasi-contract) or promissory estoppel.

If A signs a contract to buy a car from B for $5,000,
A’s consideration is $5,000, and B’s consideration is the car.

Additionally, if A signs a contract with B such that A will paint B’s
house for $500, A’s consideration is the service of painting B’s house,
and B’s consideration is $500 paid to A.

Further, if A signs a contract with B such that A will not repaint his
own house in any other color than white, and B will pay A $500 per
year to keep this deal up, there is also consideration. Although A did not
promise to affirmatively do anything, A did promise not to do
something that he was allowed to do, and so A did pass consideration.
A’s consideration to B is the forbearance in painting his own house in a
color other than white, and B’s consideration to A is $500 per year.

LEGALITY OF OBJECT
Section 23 of the Indian Contract Act has specified certain

considerations and objects as unlawful. The consideration or objects of
an agreement is lawful, unless it is forbidden by law; is of such a nature
that, if permitted, it would defeat the provision of any law; or is
fraudulent; or involves injury to the person or property of another; or the
court regards it as immoral or opposed to public policy.

In each of the above mentioned cases, the consideration or object
of an agreement is deemed to be unlawful. Every agreement in which
the object or consideration is unlawful is void.

The object of consideration of an agreement must be lawful, in
order to make the agreement a valid contract, for, Section 10 lays down
that all agreements” are contracts if made for lawful consideration and
with a lawful object. Section 23 declares what kinds of considerations
and objects are not lawful. If the object or consideration is unlawful for
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one or the other of the reasons mentioned in Section 23, the agreement
is ‘illegal’ and therefore void (Sec. 23).

Example: X promises to obtain for Y an employment in the public
service, and Y promises to pay X ` 1,000 for that. This agreement is
void as the consideration in this case is unlawful.

The following agreements are considered to be against public
policy:

 Trade with the enemy.
 An agreement between the citizens of two countries at war

with each other is void and hence inoperative.
 Agreement in interference with the course of justice.
 All agreements which interfere with the normal course of law

and justice are deemed to be opposed to public policy and
hence are void.

 Agreements which injure the public services are considered to
be void.

 Agreements infringing personal freedom
 Agreements hindering parental duties.
 Agreements hindering marital duties.

AGREEMENT DECLARED VOID
“An agreement not enforceable by law is said to be void” [Sec.

2(g)]. Thus, a void agreement does not give rise to any legal
consequences and is void ab-initio. In the eye of law, such an agreement
is no agreement at all from its very inception.

 Agreements by a minor or a person of unsound mind (Sec.
11).

 Agreements made under a bilateral mistake of fact material to
the agreements (Sec. 20).

 Agreements of which the consideration or object is unlawful
(Sec. 23).

 Agreements of which the consideration or object is unlawful
in part and the illegal part cannot be separated from the legal
part (Sec. 24).

 Agreements made without consideration (Sec. 25).
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Expressly Declared Void Agreements
The last essential of a valid contract as declared by Section 10 is

that it must not be one which is ‘expressly declared’ to be void by the
Act. Thus, there arises a question, as to what are ‘expressly declared’
void agreements? The following agreements have been ‘expressly
declared’ to be void by the Indian Contract Act:

 Agreements in restraint of marriage (Sec. 26).
 Agreements in restraint of trade (Sec. 27).
 Agreements in restraint of legal proceedings (Sec. 28).
 Agreements the meaning of which is uncertain (Sec. 29)
 Agreements by way of wager (Sec. 30).
 Agreements contingent on impossible events (Sec. 36).
 Agreements to do impossible acts (Sec. 56).

Agreement in Restraint of Marriage
Every agreement in restraint of the marriage of any person, other

than a minor is void (Sec. 26). Every person has a right to get married
and that too has a right to exercise his choice. Any restraint or
interference with the freedom of choice in marriage is illegal. However,
this does not apply to a minor who can be restrained till he attains
majority.

Agreement in Restraint of Trade
Every agreement by which anyone is restrained from exercising a

lawful profession, trade or business of any kind, is to that extent void
(Sec 27).

The object of enacting this section is to encourage free trade. Every
individual is free to carry on any lawful trade at any place of his choice.
Every man shall be at liberty to work for himself and shall not be at
liberty to deprive himself of the State of his labor, skill or talent by any
contract that he enters into. Therefore, any restraint or restriction,
interfering in the exercise of his lawful profession, trade or business is to
that extent void. Agreements in restraint of trade are contrary to the
public policy and therefore void.
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PERFORMANCE OF CONTRACT
A contract places a legal obligation upon the contracting parties to

perform their mutual promises, and it carries on until the discharge or
termination of the contract. The most natural and usual mode of
discharging a contract is to perform it. A person who performs a
contract in accordance with its terms is discharged from any further
obligations. As a rule, such performance entitles him to receive the other
party’s performance.

Exact and complete performance by both the parties puts an end to
the contract. In expecting exact performance, the courts mean that,
performance must match contractual obligations. In requiring a
contract to be complete, the law is merely saying that any work
undertaken must be carried out to the end of the obligations.

A contract should be performed at the time specified and at the
place agreed upon. When this has been accomplished, the parties are
discharged automatically and the contract is discharged eventually.
There are, however, many other ways in which a discharge may be
brought about. For example, it may result from an excuse for
non-performance. In certain cases, attempted performance may also
operate as a substitute for actual performance, and can result in
complete discharge of the contract.

What is Performance of Contract?
The term “Performance of contract” means that both, the

promisor and the promisee, have fulfilled their respective obligations,
which the contract placed upon them. For instance, A visits a stationery
shop to buy a calculator. The shopkeeper delivers the calculator and
A pays the price. The contract is said to have been discharged by
mutual performance.

Promises bind the representatives of the promisor in case of the
death of the latter before performance, unless a contrary intention
appears in the contract.

Thus, it is the primary duty of each contracting party to either
perform or offer to perform its promise. For performance to be
effective, the courts expect it to be exact and complete, i.e., the same
must match the contractual obligations. However, where under the
provisions of the Contract Act or any other law, the performance can be
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dispensed with or excused, a party is absolved from such a
responsibility.

Example: A promises to deliver goods to B on a certain day on
payment of ` 1,000. A expires before the contracted date. A’s
representatives are bound to deliver the goods to B, and B is bound to
pay ` 1,000 to A’s representatives.

Types of Performance
Performance, as an action of the performing, may be actual or

attempted.

Actual Performance
When a promisor to a contract has fulfilled his obligation in

accordance with the terms of the contract, the promise is said to have
been actually performed. Actual performance gives a discharge to the
contract and the liability of the promisor ceases to exist. For example,
A agrees to deliver 10 bags of cement at B’s factory and B promises to
pay the price on delivery. A delivers the cement on the due date and
B makes the payment. This is actual performance.

Actual performance can further be subdivided into substantial
performance and partial performance.

Substantial Performance
This is where the work agreed upon is almost finished. The court

then orders that the money must be paid, but deducts the amount needed
to correct minor existing defect. Substantial performance is applicable
only if the contract is not an entire contract and is severable. The
rationale behind creating the doctrine of substantial performance is to
avoid the possibility of one party evading his liabilities by claiming that
the contract has not been completely performed. However, what is
deemed to be substantial performance is a question of fact to be decided
in both the case. It will largely depend on what remains undone and its
value in comparison to the contract as a whole.

Partial Performance
This is where one of the parties has performed the contract, but not

completely, and the other side has shown willingness to accept the part
performed. Partial performance may occur where there is shortfall on
delivery of goods or where a service is not fully carried out.
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There is a thin line of difference between substantial and partial
performance. The two following points would help in distinguishing the
two types of performance.

Partial performance must be accepted by the other party. In
other words, the party who is at the receiving end of the partial
performance has a genuine choice whether to accept or reject.
Substantial performance, on the other hand, is legally enforceable
against the other party.

Payment is made on a different basis from that for substantial
performance. It is made on quantum meruit, which literally means as
much as is deserved. So, for example, if half of the work has been
completed, half of the negotiated money would be payable. In case of
substantial performance, the party that has performed can recover the
amount appropriate to what has been done under the contract, provided
that the contract is not an entire contract. The price is, thus, often
payable in such circumstances, and the sum deducted represents the cost
of repairing defective workmanship.

Attempted Performance
When the performance has become due, it is sometimes sufficient

if the promisor offers to perform his obligation under the contract. This
offer is known as attempted performance or more commonly as tender.
Thus, tender is an offer of performance, which of course, complies with
the terms of the contract. If goods are tendered by the seller but refused
by the buyer, the seller is discharged from further liability, given that the
goods are in accordance with the contract as to quantity and quality, and
he may sue the buyer for breach of contract if he so desires. The
rationale being that when a person offers to perform, he is ready, willing
and capable to perform. Accordingly, a tender of performance may
operate as a substitute for actual performance, and can effect a complete
discharge.

DISCHARGE OF CONTRACT
Contract creates relation between the parties and binds them over.

Termination of such contractual relations is called discharge of contract.
The following are different modes of discharge or termination of contract.

1. Discharge by Performance.
2. Discharge by Breach of Contract.
3. Discharge by Impossibility.
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4. Discharge by Operation of Law.
5. Discharge by Lapse of Time.
6. Discharge by Mutual Understanding or by Agreement.

Discharge of Contract by Performance
As said by Salmond, contract creates obligations to parties. If both

parties perform their contractual obligations promptly, the contract is
said to be discharged by performance. It is the ideal method that number
of contracts gets terminated in this way.

Discharge of Contract by Breach
Failure in performance of contractual obligation is called breach of

contract. Discharge of contract takes place by breach of contract also.
Breach of contract is of two types, namely;

 Actual breach and
 Anticipatory breach.

In case where contract is breached by party on the date of
performance, it is called actual breach. If breach of contract takes place
before date of performance, it is called anticipatory breach.

Discharge of Contract by Impossibility
The element of impossibility terminates contractual relations.

Impossibility is of two types, namely;

 Pre-contractual impossibility and
 Post-contractual impossibility.

If impossibility has already come into force before the contract
itself, it is called Pre-contractual Impossibility. Here, discharge of
contract takes place soon after the formation of a contract. The
impossibility which comes into force after the contract is called
Post-contractual Impossibility. Here, contractual relations will exist only
up to occurrence of impossibility.

Discharge of Contract by Lapse of Time
Limitation act has specified duration to perform different contracts.

The duration, thus, specified is called limitation period. Soon after
expiry of limitation period, the contract gets discharged.
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Example: There is a contract of loan between A and B. Her
limitation period is 3 years. After completion of 3rd year, discharge of
contract takes place and debtor-creditor relationship comes to an end.
Thus, it becomes time-barred debt which cannot be recovered by means
of legal proceedings.

Discharge of Contract by Operation of Law
This can be as following:

 By Death: Whenever one of the parties comes across death,
contractual relations will come to an end.

 By Insolvency: When one of the parties to the contract
becomes insolvent, he forgoes capacity to contract .

 By Lunacy: When one of the parties gets attached by lunacy,
discharge of contract takes place.

 Right and Liability Going into the Hands of Same Party:
Contract creates right to one party and liability to the other.
When right and liability reach the same person, the result is
discharge of contract.

Discharge of Contract by Agreement
This can be as following:

 By Alterations: Whenever material alterations in contract are
made, it is said that old contract has got discharged and a new
contract has come into force.

 By Renewal: At times, parties to the contracts may substitute
completely new contract in the place of old contract. Now, the
old contract has got discharged.

 By Recession: In case of recession, old contract gets
discharged and there will be no formation of new contract.

REMEDIES FOR BREACH OF CONTRACT
When a contract is breached, there are specific remedies to it.

There are two general categories of damages that may be awarded
if a breach of contract claim is proved. They are:

1. Compensatory Damages: Compensatory damages (also called
“actual damages”) cover the loss the non-breaching party
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incurred as a result of the breach of contract. The amount
awarded is intended to make good or replace the loss caused
by the breach.
There are two kinds of compensatory damages that the
non-breaching party may be entitled to recover:

A. General Damages: General damages cover the loss directly
and necessarily incurred by the breach of contract. General
damages are the most common type of damages awarded for
breaches of contract.
Example: Company A delivered the wrong kind of
furniture to Company B. After discovering the mistake later
in the day, Company B insisted that Company A picked up the
wrong furniture and delivered the right furniture. Company
A refused to pick up the furniture and said that it could not
supply the right furniture because it was not in stock.
Company B successfully sued for the breach of contract.
The general damages for this breach could include:

 refund of any amount Company B had prepaid for
the furniture; plus

 reimbursement of any expense Company B incurred
in sending the furniture back to Company A; plus

 payment for any increase in the cost Company B
incurred in buying the right furniture, or its nearest
equivalent, from another seller.

B. Special Damages: Special damages (also called
“consequential damages”) cover any loss incurred by the
breach of contract because of special circumstances or
conditions that are not ordinarily predictable. These are
actual losses caused by the breach, but not in a direct and
immediate way. To obtain damages for this type of loss, the
non-breaching party must prove that the breaching party
knew of the special circumstances or requirements at the
time the contract was made.
Example: In the scenario above, if Company A knew that
Company B needed the new furniture on a particular day
because its old furniture was going to be carted away the
night before, the damages for breach of contract could
include all of the damages awarded in the scenario above,
plus:
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2. Punitive Damages: Punitive damages (also called “exemplary
damages”) are awarded to punish or make an example of a
wrongdoer who has acted willfully, maliciously or
fraudulently. Unlike compensatory damages that are intended
to cover actual loss, punitive damages are intended to punish
the wrongdoer for egregious behavior and to deter others from
acting in a similar manner. Punitive damages are awarded in
addition to compensatory damages.
Punitive damages are rarely awarded for breach of contract.
They arise more often in tort cases, to punish deliberate or
reckless misconduct that results in personal harm.

How are Compensatory Damages Calculated?
The calculation of compensatory damages depends on the type of

contract that was breached and the type of loss that was incurred. Some
general guidelines are:

Standard Measure. The standard measure of damages is an
amount that would allow the non-breaching party to buy a substitute for
the benefit that would have been received if the contract had been
performed. In cases where the cost of the substitute is speculative, the
non-breaching party may recover damages in the amount of the cost
incurred in performing that party’s obligations under the contract.

Contracts for the Sale of Goods. The damages are measured by
the difference between the contract price and the market price when the
seller provides the goods, or when the buyer learns of the breach.

Are There Any Limitations on the Award of Compensatory
Damages?

An important limitation on the award of damages is the duty to
mitigate. The non-breaching party is obligated to mitigate, or minimize,
the amount of damages to the extent reasonable. Damages cannot be
recovered for losses that could have been reasonably avoided or
substantially ameliorated after the breach occurred. The non-breaching
party’s failure to use reasonable diligence in mitigating the damages
means that any award of damages will be reduced by the amount that
could have been reasonably avoided.
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INDEMNITY
Indemnity is compensation for damages or loss. Indemnity, in the

legal sense, may also refer to an exemption from liability for damages

The word “indemnity” stems from the Latin root indemnis,
meaning “unhurt, undamaged” or “without loss.”

Indemnity may be paid in the form of cash, or by way of repairs or
replacement, depending on exactly what is spelled out in the indemnity
agreement.

Indemnity contract includes two parties, namely, Indemnifier and
Indemnity holder.

The person who is promising to pay compensation is called
Indemnifier and the person whose loss is compensated is called
Indemnity holder.

An indemnity clause is standard in most insurance agreements, and
exactly what is covered and to what extent depends on the specific
agreement. Any given indemnity agreement has what is called a period
of indemnity, or a specific length of time for which the indemnity is
valid. Similarly, many contracts include a letter of indemnity, which
guarantees that the contract stipulations will be met by both parties, or
else an indemnity must be paid.

Acts of Indemnity
An Act of Indemnity protects those who have acted illegally from

being subject to penalties. This exemption typically applies to public
officers, such as police officers or government officials, who are
compelled to break the law in order to carry out the responsibilities of
their jobs. Often, such protection is granted to a group of people who
committed an illegal act for the common good, such as the assassination
of a known dictator or terrorist leader.

GUARANTEE
A contract to perform the obligation or to discharge the liability of

a third party in case of its default is called contract of guarantee –
(Section 126) Indian Contract Act, 1872.
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Guarantee contract includes three parties, namely: Creditor,
Principal Debtor and Surety. The person who is granting the loan is
called creditor, the person who is utilizing the amount of loan is
principal debtor and the person who is giving guarantee is called surety
or guarantor or favored debtor. In case of guarantee contract, there will
be two types of liabilities, namely: primary liability and secondary
liability. Primary liability will be with principal debtor and Secondary
liability goes to surety.

A guarantee is a contract between the guarantor (the person that
gives the guarantee) and the creditor (typically the creditor that makes
the loan). As a contract, it must meet the essential conditions required
to form a valid and enforceable contract. There must be certainty of the
terms of the guarantee: what is the extent of the guarantee, when can the
creditor call for performance under the guarantee, and how can it be
revoked.

There must be some consideration for the guarantee as with all
contracts. Usually, this is the loan made to the business. It could also be
an agreement to hold off taking some action that the creditor is
otherwise entitled to take, or allowing more time for the business to
meet its obligations to the creditor under the existing arrangements. The
amount or nature of the consideration does not matter as long as there is
some consideration.

The guarantee is normally in written and signed by the guarantor.
But a guarantee can be enforceable even if it is not in writing; the
guarantee could be implied from the conduct of the parties such as a
partial payment after a promise is relied upon by the creditor to provide
credit to the debtor.

By giving the guarantee, the guarantor promises to carry out the
obligations of the third party (the debtor) if the debtor fails to do so.
If you guarantee a loan made to the black sheep of the family, then you
agree that when the loan is not paid by the black sheep, you will make
payment. The guarantee is usually of a loan. But, you can guarantee any
type of obligation.

Kinds of Guarantee
There are two categories of guarantees. These are called specific

guarantees and continuing guarantees.

1. Specific Guarantee: A specific guarantee pertains to a single
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debt or a single transaction. It is a simple guarantee or a
specific guarantee when the debt is discharged, then the duty
is performed and the contract of guarantee comes to an end. In
a specific guarantee if a new transaction has to be made
between two parties, a fresh guarantee will have to be taken as
the guarantee on the single debt is completed. Guarantee can
be for an existing debt or for a prospective debt or a future
transaction.

2. Continuing Guarantee: According to Section 129, a
continuing guarantee extends to a series of transactions. The
surety is liable for all the transactions as his guarantee extends
to all of them until the guarantee is removed.

Difference between Indemnity Contract and Guarantee Contract
Number of Parties: Indemnity contract includes two parties

namely, indemnifier and indemnity holder. But guarantee contract
includes three parties namely creditor, principal debtor and surety.

Number of Contracts: In case of indemnity contract, as there are
only two parties, there is possibility for existence of one contract only.
But a contract of guarantee includes three sub-contracts.

Nature: As indemnity contract includes two parties and one
contract, it can be said that indemnity contract is simple in nature. But
guarantee contract includes three parties and three sub-contracts and
hence be said that guarantee contract is complex in nature.

Liability: In contract of guarantee, there will be two types of
liabilities, namely: primary and secondary liabilities which will be with
principal debtor and surety respectively. But in contract of indemnity,
there is no classification and sharing of liability where the absolute
liability rests with indemnifier.

Recovery: In case of indemnity contract, the indemnifier, after
compensating indemnity holder’s loss, cannot recover that amount from
any person. But in contract of guarantee, if surety makes payment to
creditor, he (surety) can recover that amount from principal debtor.

Interest of parties: Indemnity contract gets formed upon
indemnifier’s interest and guarantee contract gets formed upon principal
debtor’s interest.
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BAILMENT AND PLEDGE
The term ‘bailment’ is derived from the French word ‘bailer’ which

means to deliver a thing under a contract. The delivery of goods by one
person to another person for a specific purpose with a condition to
return the goods when the purpose is over or otherwise disposed of
according to the direction of the person.

The person who delivers the goods is known as the ‘Bailor’ and the
person who receives the goods is known as ‘Bailee’.

Bailment is a kind of special contract, caused by the delivery of
goods. However, it is not a transfer of ownership of goods rather it is the
delivery of goods on a returnable basis.

“A contract relating to bailment shall be deemed to have been
concluded in case any person delivers any property to another person on
a returnable basis or for handing it over to any other person or selling it
as ordered by him.

Example: A gives his house to B on a rent for ` 2000 monthly, it is
the bailment of building for hire. X gives his car to repair to Z. It is the
bailment of a goods for repair.

Essential Factors of Bailment
1. Delivery of goods: Delivery of goods can be defined as the

change of possession of goods from one person to another, but
the ownership of the good remains the same. It must be made
on the ground of free consent. The delivery of goods may be
actual and constructive. A gives his bike to B on hire for one
day, B takes the bike immediately. It is an actual delivery of
goods; however, constructive delivery is not a change of the
physical possession of goods. The goods remain in the same
place but something is done that causes a change of its
possession to the bailee. For example, delivery of key of store
or vehicles is the constructive delivery.

2. Delivery for some special purpose: Delivery of goods must
be made for some purpose through which the bailee is bound
to return the goods when the purpose is achieved. If goods are
delivered by mistake, then there is no contract of bailment.

3. Creation of contract: The relationship between a bailor and a
bailee is the creation of a contract. There must be a written
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document if delivery of good is worth more than ` 200. Thus,
both the bailee and bailor are bound to create a contract and
also they should be competent to create a contract.

4. The good must be returned.
5. No transfer of ownership.
6. Consideration is not necessary: The contract of bailment

may be gratuitous or non-gratuitous. If bailment is made for
the benefit of a bailor or of a bailee, it is gratuitous. For
example, X lets his bike to A just for 10 minutes.

Rights and Duties of Bailor
Bailor is a party or person, one who agrees to deliver his goods to

the bailee for some purpose for some period of time on a condition that
the bailee shall ultimately return the goods to the bailor. For example, if
A delivers his car to B for a week, here A is bailor and the car may be
delivered gratuitously or non-gratuitously.

The rights of a bailor are given below:

1. Enforcement of a bailee’s duties: Bailor can enforce the
duties of bailee as his own right by suit in the following
circumstances:

(i) to demand compensation, in case of damage of goods.
(ii) to demand damage in case of an unauthorized use of goods

or breach of the terms, and unauthorized mixing of goods
with other goods.

(iii) to return goods in the prescribed time.
(iv) to demand natural increment or profit in goods.

2. Right to avoid or terminate the contract: The bailor has a
right to terminate the contract at any time in the following
circumstances:

(i) if the objectives of the contract cannot be fulfilled.
(ii) if the contract has an illegal object.

(iii) if the bailee breaches the terms of contract.
(iv) if the bailment is gratuitous.

3. Restoration of goods lent gratuitously: Where goods are lent
gratuitously, the bailor can demand their return at any time.

4. Right to receive compensation from wrongdoer.
The following are the duties of bailor:
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1. Duty to disclose the known defects of good: A bailor has to
disclose the known defects of the goods for bailment. If the
bailor does not do so, he will be responsible for the harm or
the loss to bailee, but not for unknown defects.

2. Duty to bear extraordinary expenses: The bailor is
responsible to bear the extraordinary expenses of goods, e.g.,
medical treatment of sick animals, or the expenses made for
keeping the good safe.

3. Duty to indemnify the bailee: The bailor is responsible to the
bailee for any loss due to his/her imperfect or defective title of
the goods and premature termination of the contract.

4. Duty to receive back the goods.

Rights and Duties of Bailee
The right of bailee is given below:

1. Right to be indemnified for the loss caused by lack of
information about the goods, defective titles of good.

2. Right to deliver goods to one of the several (joint owners):
If the bailment contract is concluded by several joint owner,
the bailee may deliver the goods back to one of the joint
owners, without consent of other owner in the absence of any
agreement to the contrary.

3. Right of special lien: Special right is the right of a bailee that
can keep the goods bailed in his/her custody until the bailor
does not pay all the necessary charges. The bailee even can
recover the charge by selling the property.

4. Right to deliver the goods to bailor even though the real
owner of goods is not the bailor.

The duties of Bailee is given below:

1. Duty not to make unauthorized use of the good bailed.
2. Not to mix the bailed goods with other goods.
3. Duty to take reasonable care of the goods bailed.
4. Duty to return the goods to the bailor in time.
5. To return the goods with their natural profit or increments.
6. To follow the terms and the instruction of the bailor.
7. Duty to compensate the loss or damage caused by him/her.
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Finder of Lost Goods
Finder of lost goods is the person who finds and keeps the lost

goods of another person in his own possession. The law implies that
there is a contract of bailment between the owner and finder of the lost
goods. By the law, the finder is treated as the Bailee who had agreed to
keep the goods of bailor (the person whose good is lost) safely and
promised to return back to the owner.

The right and duties of finder of lost good is given below:

Rights
1. Right of possession: A finder of lost goods has the right to

keep it in his possession until the true owner is found.
2. Right of lien: The finder has the right to keep the goods in his

custody until the owner pays the expenses; incurred in keeping
them safe, in repairing the goods and in searching the true
owner.

3. Right to sue for reward: The finder can sue for any specific
reward which the owner has offered for the return of the goods.
He/she may also retain the goods until he received such
reward.

4. Right to sell the goods: A finder of lost good can sell those
goods in the following circumstances:
 If the true owner cannot be found.
 If the bailor does not pay the expenses within a reasonable

time.
 If the goods naturally decrease or are destroyed within

specific time.
 If the lawful charges of the finder in respect of the goods

found amount to 2/3rd of the value of good.
Duties

1. To search the real owner of the goods found.
2. Not to mix the found goods with other goods.
3. To return the goods to the real owner after receiving the

necessary expenses.
4. To take care of good and not to make an unauthorized use of

such goods.
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Pledge
Pledge is a kind of bailment where the transfer of goods or

bailment of goods are made as a security for the payment of debt, or
performance of a promise. In such case, the person who gives goods as
a security is called pledger or pawnor (bailor), and the person who
receives the goods as a security is called ‘pledgee’ or ‘pawnee’ (bailee).
The pledge is bound to return the pledged goods on the fulfillment of his
debt or pledger’s promise. Thus, the contract by which the possession of
goods is transferred as a security is known as pledge.

Example: X borrows ` 50,000 from Y and keep his gold as a
security for the payment of that loan.

Essentialities of Pledge:

1. Delivery of goods.
2. Delivery for security.
3. Lawful purpose.
4. Return of goods.
5. The goods must be long lasting.

Right and Duties of a Pawner
Rights: A pledger has a right to enforce the following duties upon

a pledge by a suit—

1. for reasonable care of goods.
2. for redemption of goods.
3. to receive the goods with accretion.
4. to stop selling the goods by depositing dues.
5. right to get surplus after the sale of goods bailed by the pledge.
6. right to return the goods after the full payment of dues.

Duties:

1. To compensate the extraordinary expenses incurred for
necessary care of goods pledged.

2. To receive the goods after the full payment as per contract.
3. To pay the rest of the dues, if it is insufficient by the sale of

the goods pledged.
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4. To dispose the facts or defects and goodness of the goods
pledged.

AGENCY
The law of agency is an area of commercial law dealing with a set

of contractual, quasi-contractual and non-contractual fiduciary
relationships that involve a person, called the agent, that is authorized to
act on behalf of another (called the principal) to create legal relations
with a third party. Succinctly, it may be referred to as the equal
relationship between a principal and an agent whereby the principal,
expressly or implicitly, authorizes the agent to work under his or her
control and on his or her behalf. The agent is, thus, required to negotiate
on behalf of the principal or bring him or her and third parties into
contractual relationship. This branch of law separates and regulates the
relationships between:

 agents and principals (internal relationship), known as the
principal-agent relationship;

 agents and the third parties with whom they deal on their
principals’ behalf (external relationship); and

 principals and the third parties when the agents deal.
In 1986, the European Communities enacted Directive 86/653/EEC

on self-employed commercial agents. In the UK, this was implemented
into national law in the Commercial Agents Regulations 1993.

In India, section 182 of the Contract Act 1872 defines Agent as
“a person employed to do any act for another or to represent another in
dealings with third persons”.

A consensual relationship created by contract or by law where one
party, the principal, grants authority for another party, the agent, to act
on behalf of and under the control of the principal to deal with a third
party. An agency relationship is fiduciary in nature, and the actions and
words of an agent exchanged with a third party bind the principal.

An agreement creating an agency relationship may be express or
implied, and both the agent and principal may be either an individual or
an entity, such as a corporation or partnership.

Under the law of agency, if a person is injured in a traffic accident
with a delivery truck, the truck driver’s employer may be liable to the
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injured person even if the employer was not directly responsible for the
accident. That is because the employer and the driver are in a
relationship known as principal-agent, in which the driver, as the agent,
is authorized to act on behalf of the employer, who is the principal.

The law of agency allows one person to employ another to do her
or his work, sell her or his goods, and acquire property on her or his
behalf as if the employer were present and acting in person. The
principal may authorize the agent to perform a variety of tasks or may
restrict the agent to specific functions, but regardless of the amount, or
scope, of authority given to the agent, the agent represents the principal
and is subject to the principal’s control. More important, the principal is
liable for the consequences of acts that the agent has been directed to
perform.

The following are different modes of creation of agency.
1. Agency by Express Agreement.
2. Agency by Operation of Law.
3. Agency by Ratification.
4. Agency by Implied Authority

Agency by Express Agreement: Number of agency contract come
into force under this method. It may be oral or documentary or through
power of attorney.

Agency by Operation of Law: At times, contract of agency comes
into operation by virtue of law.

Agency by Ratification: Ratification means subsequent adoption
of an activity. Soon after ratification, principal-agent relations will come
into operation. The person who has done the activity will become agent
and the person who has given ratification will become principal.

Ratification can be express or implied. In case where adoption of
activity is made by means of expression, it is called express ratification.
For example, without A’s direction, B has purchased goods for the sake
of A. Thereafter A has given his support (adoption) to B’s activity, it is
called Ratification. Now, A is principal and B is agent.

Agency by Implied Authority: This type of agency comes into
force by virtue of relationship between parties or by conduct of parties.

Agency by implied authority is of three types as shown below:
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 Agency by Necessity: At times, it may become necessary to a
person to act as an agent to the other. For example, A has
handed over 100 quintals of butter for transportation, to a road
transport company. Actually, it is bailment contract. Assume
that in the transit, all vehicles have got stopped where it takes
one week for further movement. So, the transport company
authorities have sold away the butter in those nearby villages.
Here, agency by necessity can be seen.

 Agency by Estoppel: In presence of A, B says to C that he (B)
is A’s agent though it is not so actually. A has not restricted B
from making such statement. Here, agency by estoppel can be
seen.

 Agency by Holding Out: B is A’s servant and A has made B
accustomed to bring good on credit from C. On one occasion,
A has given amount to B to bring goods from C on cash basis.
B has misappropriated that amount and has brought goods on
credit as usually, here is agency by holding out and therefore
A is liable to pay amount to C.

Questions

Multiple Choice Questions
1. __________ contract is one which is made by words spoken or

written. (Void, Express, Voidable)
2. __________ contract where both the parties to the contract

have fulfilled their respective obligations under the contract
(Executed, Quasi, Contingent)

3. __________ contract where both the parties to the contract
have fulfilled their respective obligations under the contract
(Valid, Express, Executory)

4. According to Section __________, an agreement not
enforceable by law is said to be void (2(g), 3(g), 2(h))

5. Voidable contract is one which can be set aside or
__________ at the option of the aggrieved party (cancelled,
avoided, revoked)

[Ans.: 1. Express, 2. Executed, 3. Executory, 4. 2(g), 5. avoided]

Fill in the Blanks
1. An Ilegal __________ is one in which the object is unlawful.
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2. __________ and acceptance analysis is a traditional approach
in contract law.

3. Offer and acceptance analysis is a __________ approach in
contract law.

4. __________ consent is one of the most important essential
elements of a valid contract.

5. __________ of the Indian Contract Act has specified certain
considerations and objects as unlawful.

[Ans.: 1. agreement, 2. Offer, 3. traditional, 4. Free, 5. Section 23]

State True and False
1. A minor is a person who has not completed the age of 21 years.
2. An agreement can be ratified by a minor on attaining the age

of majority.
3. Enforceability is the essence of every contract.
4. Contract Act does not deal with social or moral obligations.
5. In Law of Guarantee, two parties are required.

[Ans.: 1. False, 2. False, 3. True, 4. True, 5. False]

Write Short Notes on
1. Voidable Contract
2. Quasi Contract
3. Contingent Contract
4. Free Consent
5. Performance Contract

Questions
1. “All contracts are agreement but all agreements are not

contract.” Explain.
2. Explain in details different types of contract.
3. What is the measure of damages for the breach of contract?
4. Explain the various modes of discharges of contract.
5. Define Law of Guarantee. Explain the features and

characteristics.
6. Discuss in details rights and duties of Bailor and Bailee.
7. Explain Law of Agency with suitable examples.
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