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PREFACE
It is both an honour and privilege to be presented with an opportunity to compose and

publish a book for B.Com. graduates on Business Law. This is one of the key subjects in
the course and syllabus compiled will guide students to acquire knowledge and inspire to
study in detail. This book speaks about the very fundamental needs to encourage and
protect business within the law drafted.

The changing environment in the Indian business and changing ways of dealing
business made the need for new laws. The advent of technology in all the fields brought a
need for development of new laws accordingly. Thus, Information Technology Act has
been introduced in the syllabus.

The very basis for the sustenance of mankind on the earth depends on protecting the
nature and environment. It is not uncommon that certain business practices may have
varying degrees of negative influences on the environment. It is increasingly necessary in
the modern era to have laws to protect the environment in every country. Climate change
and Global warming are now serious concerns from being just theoretical phenomena. The
syllabus, therefore, aptly includes sections on the laws for the protection of our
environment forms.

This book is written in order to make all the graduates so that they equip with the
knowledge about the roots of law and as well as to comprise an updated knowledge about
the current laws and trends. Extreme care has been taken to imbibe important aspects of the
all the acts prescribed in the syllabus. And at the same time, the pressure on students to
incorporate the knowledge gained during examination also taken care of, thus made this
book a simple version of complicated laws.

At the end of the course, it is my hope that this book educates students to be
knowledgeable on the lawful and unlawful practices in the business world.

We wholeheartedly thank Shri Niraj Pandey, Shri Vijay Pandey and Mr. G. Anil
Kumar (Assistant Sales Manager), Hyderabad, M/s Himalaya Publishing House Pvt. Ltd.
who had inspired and motivated us to complete this prestigious project with uttermost
satisfaction and we wholeheartedly thank them for providing this opportunity and helping
us in transformation of our ideas into a paper/book form.

We sincerely accept the criticism and feedback by our readers, because while
preparing this project, some mistake may have crept in. We, wholeheartedly, accept the
feedback given either by readers, faculty and students. We shall see that the same feedback
will be incorporated in our subsequent editions.

June 2018
Hyderabad Authors
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2 Business Law

1.1 DEVELOPMENT OF BUSINESS LAW

1.1.1 Development of Law in Independent India – Contract Act, 1872
Law and Need for Law

“Law is the body of principles recognized and applied by the state in the administration of justice.”

Law is a ‘set of rules’. Laws are created and implemented by the government to control and
regulate the conduct of the people, to safeguard the peace living of people in the society and their
property. Socio-economic imbalances in the society can be eliminated by implementation of laws and
achieve justice, peaceful living and social security.

Since the value system and situation keeps on changing, the law also keeps on changing according
to the changing requirements of the society. There are several branches of Law such as International
law, Constitutional law, Criminal law, Civil law, Administrative law, Business law/Corporate Law, etc.
Need for Knowledge of Law

Ignorantia juris non excusat = ignorance of law is no excuse

Every person should know the law to which he is subject to. The Latin phrase which explains
about is ‘ignorantia juris non excusat’ which means that one cannot escape saying that he does not
know that such a rule is there.

Example: If X is caught travelling in a train without ticket, he cannot plead that he was not aware
of the rule regarding the purchase of the ticket and therefore, he may be excused.
Mercantile Law/Business Law

Mercantile Law/Business Law is a part of Civil Law. It deals with contractual situations and the
right and obligations arising out of mercantile transactions between mercantile persons. A mercantile
person may be a single individual, a partnership, or a joint stock company. The term ‘Mercantile Law’
is also used to denote the aggregate body of legal rules connected with trade, industry and commerce.
Sources of Mercantile Law in India

The main sources of Indian Mercantile Laws are English Mercantile Law, Indian Statute Law,
judicial decisions taken in earlier cases (i.e., past judgments) and customs and usages.

SOURCES OF INDIAN MERCANTILE LAW

English Mercantile Law Indian Statute Law Judicial Decisions Customs and Usage

1. English Mercantile Law: For many years, India was under the control of British. Thus, British
laws or English laws had direct influence on Indian laws. Therefore, the major source of Indian
Mercantile law is the English Mercantile law. Sources of English Mercantile Laws are:

(a) Common Law of England
(b) Equity
(c) Statute Law
(d) Case Law
(e) Law Merchant or Lex Mercatoria
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2. Indian Statute Law: A Bill passed by the Parliament and signed by the President becomes a
“Statute” or an Act. Most of the Indian laws are embodied in the various Acts passed by the Central as
well as State legislators. The Indian Contract Act, 1872, the Sale of Goods Act, 1930 and the
Companies Act, 1956 are some of the examples of the statute law.

3. Judicial Decisions: Judicial Decisions are also called Case laws. This is a source of law based
upon previous judicial decisions which have to be followed in similar future cases. This is based on
the doctrine of equity that decision in an earlier case should be equally applicable to a similar case in
future unless, of course, the circumstances have changed. Decisions of Higher Courts are binding on
Lower Courts.

4. Customs and Usage: Custom is any rule that, having been continuously and uniformly
observed for a long time, has obtained the force of law in any local area, tribe, community, group or
family. Any custom, to become a legally recognizable, has to be accepted by a court of law and then it
should be incorporated in a judicial system. Thus, strong customs and their long usage also form the
sources of Indian Mercantile Law.
Indian Contract Act, 1872

The contracts entered by mercantile persons during mercantile transactions are dealt under
Contract Act. In India, Indian Contract Act, 1872 governs law of contracts. The Indian Contract Act,
1872 was passed by British India and is based on the principles of English Common Law. Indian
Contract Act, 1872 was formed on 25th April, 1872, but it came into force on 1st September, 1872.
Any contracts made before 1872 are not governed by Indian Contract Act, 1872. The Act applies to all
the states of India except Jammu and Kashmir.

The Act when enacted originally had 266 Sections; it had wide scope. It included:

Section 001 to Section 075 Dealt with General Principles of Law of Contract

Section 076 to Section 123 Dealt with Contract relating to Sale of Goods

Section 124 to Section 238 Dealt with Special Contracts like Indemnity, Guarantee, Bailment and
Pledge

Section 239 to Section 266 Dealt with Contracts relating to Partnership

But the Indian Contract Act, 1872 was found inadequate to deal with the new regulations and the
situations arise in day-to-day activities of modern business world. Subsequently, there arose the need
to repeal the provisions relating to the Sale of Goods and Partnership contained in the Indian Contract
Act respectively in the year 1930 and 1932, and new enactments were re-enacted namely:

 Sale of Goods and Movables Act, 1930 and
 Indian Partnership Act, 1932

At present, the Indian Contract Act may be divided into two parts only:

 Part 1: Deals with the general principles of Law of Contract [Sections 1 to 75]
 Part 2: Deals with special kinds of contracts such as:

1. Contract of Indemnity and Guarantee [Sections 124 to 147]
2. Contract of Bailment and Pledge [Sections 148 to 181]
3. Contract of Agency [Sections 182 to 238]
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1.2 AGREEMENT AND CONTRACT

Let us try to understand the concept of agreement and contract with an example:

A and B enters into an agreement. ‘A’ promises ‘B’ to sell his house for ` 50,000
and ‘B’ accepts to purchase it for the said amount.

From the above situation, we can derive the definition of an agreement and contract as:

 When A asks B to buy his house for ` 50,000, it is an Offer/Proposal. As the proposal is made
by A, A becomes Offeror or Proposer or Promisor, and as the proposal is made to B, B is an
Offeree.

 If B is ready to purchase at the offered price, he is said to be an Acceptor/Promisee.
 As an offer is accepted, it becomes a Promise.
 Consideration means something in return to the party for his promise.
 A’s consideration for selling his house is ` 50,000 and B’s consideration for giving ` 50,000

is house.
 So, one party’s promise is other party’s consideration. A promise or set of promises forming

consideration for each other becomes an Agreement.
 As selling house is legal and paying ` 50,000 is legal and enforceable by the court of law, this

agreement becomes a contract. If either house is a trespassed property or money given is from
illegal source, the agreement becomes void agreement.

Therefore, an offer when accepted becomes a PROMISE and a promise or set of promises forming
CONSIDERATION for each other becomes an AGREEMENT. An agreement enforceable by law
becomes a CONTRACT, and if it is unenforceable by law, it becomes a VOID AGREEMENT (Void
means not valid or cancelled).

 Promise [Section 2(c)]: An offer when accepted becomes a Promise
 Consideration [Section 2(d)]: ‘Something in return’, i.e., either money or money’s worth in

return to the benefit received.
In the above example, ` 50,000 is the consideration for A and house is the consideration for B.

 Agreement: According to Section 2(b), an offer when accepted becomes promise. Therefore,
promise is an accepted proposal.
Thus, Agreement = Offer + Acceptance
Section 2(e) defines agreement as “every promise or set of promises forming consideration
for each other”.
Agreement = Promise + Consideration

 Contract: Section 2(h) defines contract as “an agreement which is enforceable by law”. If
agreement is not enforceable by law, it becomes a void agreement. Unenforceable means the
courts cannot compel the parties for performance of the contract or against law.
Thus, Contract = Agreement + Enforceability of Law

“All contracts are agreements but all agreements are not contracts.”
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By the above legal statement, it is very clear that all contracts arise by agreements as base but
every agreement does not lead to a valid contract as there may be a chance of unenforceability of law
wherein it becomes a void agreement.

OFFER [Section 2(a)]

ACCEPTANCE

PROMISE/SET OF
PROMISES [Section 2(b)]

FORMING CONSIDERATION
FOR EACH OTHER [Section 2(d)]

AGREEMENT [Section 2(e)]

LEGALLY ENFORCEABLE

VALID CONTRACT [Section 2(h)] VOID AGREEMENT [Section 2(g)]

UNENFORCEABLE

1.2.1 Essentials of a Valid Contract
Introduction

The law relating to contracts is governed by the “Indian Contract Act, 1872”. It came into force
from 1st September, 1872. It extends to the whole of India except the state of Jammu and Kashmir.
The term ‘Contract’ is derived from the Latin word ‘Contractum’, which means “drawn together”.
Definitions

Section 2(h) of the Indian Contract Act defines contract as “an agreement enforceable by law”.

Section 10 of the Indian Contract Act defines contract as “All agreements are contracts if they are
made by the free consent of the parties competent to contract for a lawful consideration and with a
lawful object and are not hereby expressly declared to be void”.
Essential Elements of a Valid Contract

All contracts are agreements, but all agreements are not contracts. But all agreements become
contracts if they fulfill certain essentials. Those essentials are:

1. Offer and Acceptance:

 In order to create a valid contract, there must be an enforceable agreement. An agreement to
be valid, an offer by one party must be accepted by the other party.

 A person who is giving an offer is called Offeror, Proposer or Promisor; and a person who is
receiving an offer is called Offeree, Proposee or Promisee.
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 The terms of the offer must be clear and definite. The acceptance of the offer must be absolute
and unconditional (without any conditions).

 The acceptance must also be according to the terms and mode prescribed by the offeror and
must be communicated to the offeror.
Example: Mr. X proposes Mr. Y to buy his car for ` 1,00,000 and Mr. Y accepts for it. Mr. X
is Offeror and Mr. Y is Offeree.

2. Intention to Create Legal Relationship:

 When two parties enter into an agreement, their intention must be to create legal relationship
between them. If the intention is not to create legal relations, no valid contract is formed.

 Agreements of social, moral and domestic nature do not create legal relations. Therefore, they
do not give rise to a contract. Inviting friend for a dinner party or a birthday party is a social
agreement, but not a contract as there is no intention to create legal relationship.

Balfour v. Balfour: Mr. Balfour promised Mrs. Balfour, his wife to pay a household allowance of 30
pounds every month. Later, they got divorced and the husband failed to pay the amount. Mrs. Balfour
sued for the allowance. The judgement has been held that Mrs. Balfour could not recover as there is no
intention to create legal relationship among the parties at the time of promise
Rose & Frank Co. v. Crompton Bros: An American company and an English firm which deals in
tissue papers enters into an agreement with a clause that “This agreement is not entered as a formal or
legal agreement, and shall not be subject to legal jurisdiction in the law courts”. Thus, when Rose &
Frank Co. tried to sue, it has been held that there was no binding contract between them as there is no
intention to create any legal relationship.

3. Consensus Ad Idem:

 Consensus ad idem means that the parties to an agreement must have mutual consent, i.e.,
they must agree upon the same thing and in the same sense.

 It means there must be consensus ad idem (meeting of minds) to form a valid contract.
Example: Mr. X goes for an oil store where the seller has large variety of oils and asks for
1 litre of oil. But actually, Mr. X thinks that he is asking groundnut oil and the shopkeeper
thinks olive oil. Thus here, there is no consensus ad idem.

4. Capacity of Parties – Competency:

 The parties to an agreement must be capable or competent to enter into a contract.
Competency means the ability to understand the terms of the contract and take a rational
judgement. If the parties are incompetent the agreement is not enforceable by law.

 According to Section 11 of Indian Contract Act “Every person is competent to contract who is
of the age of majority according to the law to which he is subject, who is of sound mind, and
is not disqualified by law from the contracting by any law to which he is subject ”

 Thus, minors, persons of unsound mind or persons disqualified by law are not eligible to enter
into contract.
Example: Agreement with minor is void, agreement with a drunkard is void when he is drunk,
etc.

Case: Mohribibi vs. Dharmodas Ghose

(Kindly Refer Page No. 29)
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5. Free Consent:

 Consent means to express acceptance. Such acceptance must be from his own interest but not
by any force or fraud of other person.

 Thus, contract must have been made with free consent of the parties.
 According to Section 14, the consent is not free when it is obtained by:

 Coercion,
 Undue influence,
 Fraud,
 Misrepresentation, or
 Mistake.

 If the consent of the parties is not free, then no valid contract comes into existence.
Ammiraju v. Seshamma or Chikkam Ammiraju v. Chikkam Sheshamma: In this case, Seshamma’s
husband and Ammiraju were brothers. Ammiraju executed a mortgage deed in favour of his brother and
obtained money from his brother. Where later he failed to pay his amount to his brother. Seshamma’s
husband out of love and affection wanted to set aside the mortgage for which his wife Seshamma and his
son did not agree. Seshamma’s husband threatened to commit suicide if they do not execute a deed in
favour of releasing his brother from mortgage. As he threatened, they have signed the documents. But
later, Seshamma claimed that the properties were their properties and their consent was not free while
executing the bond. Thus, it was held that as their consent was obtained by coercion, the release deed is
voidable.

6. Consideration:

 Consideration in Latin is “quid pro quo” means something in return.
 According to Section 25, every agreement must be supported by consideration. So, agreement

without consideration is void (i.e., not enforceable by law). Consideration need not be
adequate but it should be of some value in the eyes of law.
Example: If A offers to sell his scooter to B for ` 20,000 and B accepts this offer, then for
A, ` 20,000 is the consideration, and for B, scooter is the consideration.

7. Lawful Object and Lawful Consideration:
 The object of an agreement must be lawful according to Section 23 of the Indian Contract Act.
 If the object is not lawful, i.e., if it is immoral, fraudulent, forbidden by law or opposed to

public policy, etc., then no valid contract comes into existence.
 At the same time, the consideration (something in return) should also be lawful and real.

Example: Contract entered to buy smuggled goods with hard earned money. Here, object is
unlawful even though the consideration is valid.

8. Certainty:
 The terms of the agreement must be certain and unambiguous. According to Section 29, all

uncertain agreements are void. A contract may be void on the ground of uncertainty.
Example: A agreed to sell his house of ` 20 lakhs or ` 25 lakhs to B. It is void as the price is
uncertain.
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9. The Agreement Must Not Be Declared to be Void:
 The agreement must not have been expressly declared to be void by any law in force in the

country. Under Indian Contract Act, there are five categories of agreements which are
expressly declared to be void. They are:
 Agreement in restraint of marriage [Section 26]
 Agreement in restraint of trade [Section 27]
 Agreement in restraint of proceedings [Section 28]
 Agreements having uncertain meaning [Section 29]
 Wagering agreement [Section 30]

10. Possibility of Performance:

 The performance of the agreement must be certain. The terms, if they are uncertain and vague,
cannot form a contract. Any agreement to do impossible things is not valid. According to
Section 56, agreement to do an impossible act becomes void, i.e., the law does not compel to
do what is impossible.
Example: Agreement to meet two parallel lines, Agreement to bring down the sky, etc.

11. Legal Formalities:
 The agreement must satisfy certain legal formalities such as writing, registration, stamping,

etc. In India, writing is required in cases of sale, mortgage, lease and gift of immovable
property, negotiable instruments, Memorandum and Articles of association of a company, etc.
Example: Oral promissory note or cheque, Cheque written with pencil, etc. are void.

1.2.2 Types of Contracts
The contracts are classified according to their validity, formation and performance.

VALIDITY FORMATION PERFORMANCE
Valid Contracts Express Contracts Executed Contracts
Void Agreements Implied Contracts Executory Contracts
Void Contracts Quasi Contracts Unilateral Contracts
Voidable Contracts E-Commerce Contracts Bilateral Contracts
Unenforceable Contracts
Illegal Agreements

On the Basis of Validity
1. Valid Contract [Sections 2(h) and 10]:

 According to Section 2(h) of the Act, “An agreement which is enforceable by law is a valid
contract”.

 An agreement becomes a contract when all the essentials of a valid contract as laid down in
Section 10 are fulfilled.

 According to Section 10 of the Act, “All agreements are contracts, if they are made by the
free consent of parties competent to contract, for a lawful consideration and with a lawful
object, and are not hereby expressly declared to be void”.
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2. Void Agreements [Section 2(g)]:

 According to Section 2(g), “An agreement which is not enforceable by law by either of the
parties is void”.

 A void agreement has no legal rights or obligations can arise out of a void agreement.
 Void agreements are void ab initio, i.e., cancelled from the beginning.

Example: An agreement without consideration or with a minor is void.
3. Void Contracts [Section 2(j)]:

 A void contract is not enforceable by law because of impossibility of performance.
 An agreement which was legally enforceable when entered into a contract in the initial stages

but which has become legally impossible to perform at the time of performance due to any
reason is called a void contract. They are void due to supervening impossibility of
performance.
Example: Mr. X agrees to write a book with a publisher. After few days, X dies in an
accident. Here, the contract becomes void due to impossibility of performance of the contract.
Such contracts are void contracts.

4. Voidable Contracts [Section 2(i)]:

 According to Section 2(i), “An agreement which is enforceable by law at the option of one or
more of the parties but not at the option of the other or others is a voidable contract”.

 A voidable contract is valid and enforceable until it is repudiated (refused to perform his duty
or obligation) by the party whose consent is not free and such party is entitled to avoid the
contract.

 Contracts entered by coercion, undue influence, misrepresentation and fraud are voidable
contracts.
Example: A sells his car to B for ` 70,000 when B has forced A to sell. And A sold the car to
B. So, the contract is valid until if A wants to set aside the contract goes to court for the
cancellation of contract.

5. Unenforceable Contracts:

 It is contract which is otherwise valid, but cannot be enforced because of some technical
defects like absence of a written form or absence of a proper stamp. Such contracts must be
sued upon by one or both of the parties. These contracts can be enforced by removing the
technical defect.

6. Illegal Agreement:

 When the object and consideration are said to be unlawful, such agreements are illegal
agreements. An object or consideration is said to be illegal if:
(i) It is forbidden by law.

(ii) It defeats the provisions of other law.
(iii) It is fraudulent.
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(iv) It involves or implies injury to the person or the property of another.
(v) The court regards it as immoral, or opposed to public policy.

 As illegal agreements are not enforceable by law, they remain as agreements and does not
become contracts. Illegal agreements are void ab initio.

 All illegal agreements are void but all void agreements are not necessarily illegal. Collateral
transactions of illegal agreements are also void.

 Thus, a contract to commit dacoity is an illegal contract and cannot be enforced by law.
On the Basis of Formation

1. Express Contract:

 An express contract is one entered into by words which may be either spoken or written.
Where the proposal and acceptance is made in words, it is an express contract.

 Section 9 provides that “Insofar as the proposal or acceptance of any promise is made in
words. the promise is said to be express”. An express promise results in express contract.
Example: A writes a letter to B that he offers to sell his car for ` 60,000 and B in reply writes
to A that he accepts the offer. This is an express contract.

2. Implied Contract:

 Where the proposal or acceptance is made otherwise than in words, it is an implied contract.
Implied contracts can be formed out of the surrounding circumstances and the conduct of the
parties who made them.
Example: When you board a bus, there is an implied condition that you will buy ticket for
boarding the bus even though there is no express promise to do so.

3. Quasi Contract:

 Quasi contract is a contract in which there is no intention on either side to make a contract,
but the law imposes a contract.

 In such a contract, rights and obligations arise not by any agreement between the parties but
by operation of law.
Example 1: Finder of lost goods is under the obligation to find the true owner and return the
goods. Here, the owner of the goods and the finder enter into a contract without any intention
to enter, but once the finder found the goods, they are legally bound.

 Example 2: Mr. A supplied the necessities suitable to his conditions in life for Mr. B who is a
lunatic. Now, Mr. A has a right to claim money from Mr. B’s property.

4. E-commerce Contract:

 When the parties of a contract entered into a contract via internet or any electronic mode, such
contracts are E-Commerce contracts.

 Parties to E-Commerce contracts may be either individuals or companies.
Example: Buying an iPhone from Amazon website, ordering fruits from bigbasket app, etc.
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On the Basis of Performance
1. Executed Contract:

 An executed contract is one where both the parties have performed their respective
obligations or carried out the terms of the contracts.

 In other words, it is a completed contract. Executed contract is completely performed and
nothing remains to be done by either party.
Example: Mr. A went to shop paid cash and bought items. This is an executed contract.

2. Executory Contract:

 Where the contract is yet to be performed either wholly or partially by one or both the parties,
the contract is said to be an executory contract.
(i) Unilateral Contract: A unilateral contract is which where one party has already

performed his promise or obligation before or at the time of contract is formed and
wherein only the other party has to perform his promise or obligation.
Example: Mr. A promised to sell his laptop to B for ` 1 lakh. A gave laptop to B. B is
yet to give money to A. This kind of executory contract is unilateral as performance of
Mr. B is due.

(ii) Bilateral Contract: A bilateral contract is which where the obligation or promise in a
contract is outstanding on the part of both parties or both the parties are yet to perform
their promise or fulfill their obligation.
Example: Mr. A promised to paint the house of Mr. B for ` 1,000 in the future date.
In this, both the parties are yet to perform their duties.
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1.3 OFFER AND ACCEPTANCE

1.3.1 Offer
Introduction

The term ‘offer’ is also called ‘proposal’. It is the first step in formation of a contract. Any contract
emerges from the proposal. In other words, offer is the starting point for formation of any contract.

 The person who makes the offer is called as ‘Offeror’ or ‘Promisor’
 The person to whom the offer is made is called as ‘Offeree’ or ‘Promisee’.

Definition
Section 2(a) of the Indian Contract Act, 1872 defines offer as “When one person signifies to

another, his willingness to do or to abstain from doing anything with a view to obtaining the assent of
that other to such act or abstinence, he is said to make a proposal”.

Therefore, a person is said to make a proposal when:

 he signifies to another;
 his willingness;
 to do or to abstain from doing anything;
 with a view to obtaining the assent of that other to such act or abstinence.

1.3.1.1 Types of Offer

To Whom it is made?

General Offer

Specific Offer

How it is made?

Express Offer

Implied Offer

Other types

Cross Offer

Counter Offer

Continuous Offer

TYPES OF OFFER

Depending upon to whom they are made:

1. General Offer: General offer is the offer which is given
to the public at large. This offer is given to all through
advertisements or meetings or any other mode. General offer can
be accepted by any one from the public who has knowledge
about the offer.
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Carlill v. Carbolic Smoke Ball Co.: Carbolic Smoke Ball Co. was a company which prepared a
medicine (smoke balls) for a disease known as influenza.
And the company has advertised that it would give 1000 pounds as reward to anyone who gets influenza
even after using its Smoke balls for a certain period of time according to certain directions given by it.
The company has deposited that money in Alliance Bank to show its sincerity in the matter.
As it is a general offer given by the company, Mrs. Carlill has purchased it and effected with influenza
even after using medicine as per prescribed directions. She claimed the reward of 1000 pounds. The
company resisted claim on the ground that offer was not made to her and she has not communicated her
acceptance to the offer. But it was held that she could recover the reward as she had accepted offer by
complying with the terms of the offer.

2. Specific Offer: Specific offer is made to a specified person or specific group of persons. This
offer can be accepted by the person only to whom the offer has been given but none else.

Boulton v. Jones: Jones used to have business dealings with Brockle Hurst. Jones sent an order (offer)
to Brockle Hurst for the purchase of certain goods. By the time the order reached Brockle Hurst, he had
sold his business to Boulton. Boulton receiving the order sent all the goods to Jones as per the order
without informing Jones of the changing of the hands of the business. When Jones learnt that the goods
were not supplied by Brockle Hurst, he refused to pay for the goods. His contention was that he had
never placed an order to Boulton, the offer being made to Brockle Hurst, and therefore had no intention
to make a contract with Boulton. It was held that Jones was not liable to pay for the goods.
Hyde v. Wrench: Mr. Wrench, defendant, offered to sell his farm to Mr. Hyde for 1,200 pounds. Mr.
Hyde rejected the offer. Later, again, Mr. Wrench offered to sell his farm for 1,000 pounds, but Mr.
Hyde given a counter offer to buy his farm sold it for 950 pounds. This was refused by Mr. Wrench.
Mr. Hyde again agreed to buy for 1,000 pounds which was previously been offered to him. Mr. Wrench
refused to sell the farm. Mr. Hyde went to court for specific performance, claiming that Mr. Wrench
refused to sell his farm. Court dismissed the claim of Mr. Hyde on the basis that counter offer to a
proposal amounts to rejection of the original offer.

Depending upon how they are made:
1. Express Offer: An express offer is the offer which is entered by either spoken words or written

form.

Example: If X says to Y, ‘Will you purchase my car for ` 10 lakhs?’, then it is an express offer by
spoken words.

2. Implied Offer: An implied offer is the offer which is made otherwise than in words. In other
words, it is inferred from the conduct of the person or the circumstances of the particular case.

Examples:

 A transport company runs buses on different routes to carry passengers. This is an implied
offer by the transport company to carry passengers for a certain fare.

 A bid at an auction is an implied offer to buy.

Other Kinds of Offers
1. Cross Offer: When two offers which are identical, i.e., similar in all respects made by two

parties to each other, in ignorance of each other’s offer, they are known as ‘Cross offers’. Cross offers
do not amount to acceptance of one’s offer by the other. Hence, cross offers does not amount to a valid
contract.
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Example: If A sends a letter to B in writing – “Will you buy my red car for ` 5,00,000?”, but B,
unaware of the A’s proposal at that time, also writes a letter saying “Will you sell me your red car for
` 5,00,000?”, then this amounts to cross offer.

2. Counter Offer: When an offer is accepted by the offeree with certain modifications to the offer,
then such conditional acceptance results to counter offer. Counter offer results to cancellation of
original offer.

3. Continuous Offer/Open Offer/Standing Offer: An offer which is given for a certain period of
time or which is in continuous nature is called continuous offer or open offer or standing offer.
A standing offer is in the nature of a tender. It is the same thing as an invitation to an offer. A contract
is said to have entered into only when an order is placed on the basis of the tender.

Example: Tender for supply of coal throughout the year.
1.3.1.2 Essentials of Valid Offer

The following are the legal rules for a valid offer:

It must be
capable of

creating legal
relationship

Offer must be
certain, definite
and not vague

It must be
communicated to

the offeree

Offer must be
made with a view

to obtain the
assent of the
other party

Offer may be
conditional

Offer should not
contain a term, the
non-compliance of

which would
amount to

acceptance

An invitation to
offer is not an

offer

Essentials of a Valid Offer

1. It must be capable of creating legal relation.

 The intention of the person making the offer must be to create legal relationship. Otherwise, it
will not result in a valid contract even if it is accepted.

 An offer must impose some legal duty on the party making it, if such offer is accepted by the
other party.

 An offer for social or moral act is no offer. A social invitation, even accepted, does not create
legal relations. The absence of intention to create a legal relationship is not a valid offer.

Case: Balfour vs. Balfour

(Kindly Refer Page No. 6)

2. Offer must be certain, definite and not vague.

 Section 29 of Contract Act stats that “agreements, the meaning of which is uncertain, or
capable of being made certain, are void.”

 Terms of offer must be properly worded. The terms and conditions should spell with certainty.
 The terms of the Offer should be definite, certain and clear but not indefinite, uncertain, vague

or ambiguous.
 An offeror can put any condition how hard or ridiculous, but it should be certain and legal.

Otherwise, its acceptance will result into a vague contract which is unenforceable in the court
of law.
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Taylor v. Portington: In this case, Taylor is the plaintiff and Portington is the defendant. Taylor
promised to take Mr. Portington’s house on lease for a period of three years if it is thoroughly repaired
and the drawing rooms are decorated according to the present style. It was held that the agreement is not
enforceable as the terms of the offer are too vague (unclear) and uncertain.

3. It must be communicated to the offeree:.

 According to Section 4 of the Contract Act, “An offer is communicated to the person to
whom it is made (offeree)”.

 The communication may be express or implied. It may be communicated by means of word of
mouth, telegram, messenger, etc.

 Communication of offer is complete when it comes to the knowledge of the offeree.
 An acceptance cannot be given without having the knowledge of the offer. And it does not

confer any rights on the acceptor.

Lalman Shukla v. Gauri DutT: Gauri Dutt’s nephew absconded from home. So, Gauri Dutt sent his
servant Mr. Lalman Shukla in search of his missing nephew. After Lalman Shukla went for searching the
boy, Mr. Gauri Dutt by pamphlets offered to pay ` 501 to anybody who finds the boy. But Lalman
Shukla who is unaware of the offer found the boy and handed over it to his master. Later, he came to
know about the reward and claimed for it. In this case against Gauri Dutt, it was held that Lalman Shukla
will not get any reward on the ground that the offer (reward) was not communicated to the offeree.

4. Offer Must be made with a view to obtain the assent of the other party.

 Offeror should have an intention to obtain the consent of the offeree.
 An offer is different from mere expression of the intention.
 An offer made without having an intention to get acceptance is not an offer.

5. Offer may be conditional.

 An offer may be conditional or non-conditional.
Example: X may put condition to Y that ‘I will purchase your bike if you give your mobile
for free’.

 If offeree agrees to the conditions by the offeror, then he should convey his acceptance.
 A conditional offer lapses when the condition is not accepted.
 Conditional offers are invalid where the terms are unreasonable and illegal or the offeree is

unaware of the terms.
6. Offer should not contain a term, the non-compliance of which would amount to acceptance.

 An offeror cannot say while making the offer that if the offer is not accepted before a certain
date, it will be presumed to have been accepted.

 The party to whom the offer has been made is not bound to communicate if he is not willing
to accept the offer. If the offeree does not communicate, the offer cannot be assumed to be
accepted.
Example: A writes to B, “I offer to sell my house for ` 40,000. If I do not receive a reply by
Monday, I shall assume that you have accepted the offer.” There will be no contract if it does
not reply.
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7. An Invitation to offer is not an offer.

 The invitation to make an offer is not an offer. Display of goods by a shopkeeper tagging the
price makes no offer but it is an invitation to offer. Similarly, quotations, catalogues,
advertisement in the newspaper to sell certain goods, circulars sent to potential customers,
inviting applications for a job, a prospectus of a company, etc. are mere invitations to offers
but not actual offers.

 Invitation to offer aims to circulate the information of readiness to negotiate business with
anybody who on such information comes to the person sending it.

 Therefore, a question to answer or invitation to offer or statement of intention does not
constitute to actual offer.

Harvey v. Facie: Mr. Harvey wanted to purchase Bumper Hall Pen from Facie and enquired through
telegraph:
 Harvey writing “Will you sell us Bumper Hall Pen? Telegraph lowest cash price?”*
 Facie replied “Lowest price for Bumper Hall Pen is 900 pounds.”
 Harvey again wrote that “We agree to buy Bumper Hall Pen for 900 pounds asked by you.”

Facie did not reply to it, but Harvey filed a case against Facie for specific performance. It has been held
that Harvey in his first letter asked two questions, firstly “Will you sell us Bumper Hall Pen”? And
secondly, “Telegraph lowest cash price” where Facie replied to only second question which is an
invitation to the offer but not a valid offer.

1.3.2 Acceptance
Introduction

Acceptance of an offer/proposal is very essential for formation or conclusion of a contract.
Acceptance is the second stage in the formation of a contract. It is the expression by the offeree of his
willingness to be bound by the terms of the offer. A contract is created only after an offer is accepted.

“Acceptance is to an offer is what a lighted match is to a train of gunpowder”.

Acceptance can be given only by the person to whom the offer has been made. Thus, offeree
becomes acceptor when he accepts the offer given by the offeror. But, where the offer has been made
to the world at large, any person or persons, who have the notice of the offer, can come forward and
accept the offer.

Definition
Section 2(b) of Indian Contract Act, 1872 defines ‘acceptance’ as “when the person to whom the

proposal is made signifies his assent thereto, the proposal is said to be accepted.”
1.3.2.1 Essentials of a Valid Acceptance

ESSENTIALS OF A VALID ACCEPTANCE

It must be
absolute and
unconditional

It should be
expressed in

unusual manner
or as per mode

prescribed

It must be made
within a

reasonable time

It should be
communicated to

the offeror

It must be given
before the offer

lapses

It cannot be
implied from

silence
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1. Acceptance must be absolute and unconditional.

 According to Section 7(1) of Indian Contract Act, 1872, “In order to convert a proposal into a
promise, the acceptance must be absolute and unqualified”.

 The acceptance must be absolute, unconditional and without any variation in the terms. The
terms of acceptance must be consistent with the terms of the offer.

 Offer may be conditional but acceptance cannot be conditional.
 Conditional acceptance amounts to a counter offer and rejection of the original offer. It cannot

be revived by subsequent acceptance.
2. Acceptance should be expressed in usual manner or as per mode prescribed.

 According to Section 7(2) of Indian Contract Act, 1872, the acceptance must be given in the
following manner:

If the proposal does not prescribe the
manner in which it is to be accepted

The offer can be accepted in any
usual and reasonable manner

If the proposal prescribes any manner in
which it is to be accepted

The offer should be accepted in the
prescribed manner only

 The acceptance should be expressed in usual manner or as per the mode prescribed by the
offeror. Mode prescribed means the acceptance should be expressed either through telephone
or telegraph or email or any other means prescribed by the offeror, etc.

 In India, if the acceptance is not made in the manner prescribed, it is the duty of the offeror to
accept or reject it within a reasonable time.

 If he does not reject it within a reasonable time, it will be presumed that he has accepted it.
3. Acceptance must be made within a reasonable time.

 Offer must be accepted within the specified period. Acceptance made after the offer has been
withdrawn is invalid.

 In the absence of specific period, the offer remains open for a reasonable period. The
acceptance must be made within such specific or reasonable period.
Example: Movie in a theatre.

 Reasonable time is a matter of fact and depends on the circumstances of each case.

Ramsgate Victoria Hotel Co v. Montefoire: The defendant in this case, i.e., Mr. Montefoire offered to
purchase shares in the plaintiff company by his letter dated June 8th in Ramsgate Victorial Hotel Co. He
received a letter of acceptance on November 23. He refused to take the shares. The company has filed a
case on Mr. Montefoire. It has been held that Montefoire was entitled to refuse as his offer had lapsed as
the reasonable period during which it could be accepted had elapsed.

4. Acceptance should be communicated to the offeror.

 An acceptance to be valid and legally binding must be communicated to the offeror.
 Mere intention or mental determination to accept on the part of the offeree is no acceptance.
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 A communication of acceptance must be communicated either by the offeree himself or by his
authorized agent only. A communication of acceptance by any other person will not be valid.

 For a general offer, no communication is necessary if it is made by acting upon the terms of
offer.

 In case of acceptance made by post, the proposer becomes bound by the acceptance as soon as
the properly addressed and stamped letter of acceptance is duly posted even if such letter of
acceptance is delayed or lost in post.

Brogden v. Metropolitan Railway Company: Mr. Brodgen has been supplying coal to Metropolitan
Railway Company without any formal agreement. Both the parties felt the need for an agreement and
agents of both the parties met and drew up a draft agreement. It has some blanks to be filled and
approved by the Brogden. After filling and signing, he returned those papers to the company. The agent
of the company kept those papers in the drawer and forgot to make final approval. It has been held that
no contract arises as the communication is not complete.

5. Acceptance must be given before the offer lapses.

 Acceptance should be communicated before the offer lapses, or terminates, or is revoked by
the offeror.

 Offeror can revoke/cancel his offer before the acceptance. Acceptance must be made before
such revocation.

 Any acceptance made after the offer is withdrawn or lapsed does not give rise to legal relation.
6. Acceptance cannot be implied from silence.

 The offeror has a right to prescribe the mode for the acceptance of an offer, but not the
manner in which it may be refused.

 No contract is formed if the offeree remains silent and does nothing to show that he has
accepted the offer.

 Mental acceptance without any express or implied actions is not an acceptance.

1.3.3 Communication and Revocation of Offer and Acceptance
When the parties to a contract are face to face, the acceptance is said to be communicated as soon

as the acceptor gives his acceptance as the proposer will be physically present and listen to the
acceptance. But when the parties are not near but they are at distant places, then they need to send
their offer and acceptance through any mode of communication like letter, telegram, courier, etc.
Sections 3 to 5 of Indian Contract Act, 1872 deals with the rules relating to communication of offer,
acceptance and revocation.

Communication of Offer [Section 4]: An offer is said to be communicated or complete when it
comes to the knowledge of the person to whom it is made. When the offer is sent by post, the offer is
said to be completed when the letter reaches the offeree. An offer accepted without its complete
communication will not bind the offeree.

Example: ABC of Hyderabad sends a letter to XYZ of Delhi offering to sell his Apple iPhone5 for
` 18,000. The letter was posted on 1st February and this letter reaches on 7th February. The
communication of the offer is said to be complete on 7th February.
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ABC XYZ

7th February1st February

Communication of Acceptance [Section 4]
An acceptance is said to be communicated in two situations – the first is from the side of proposer

and other is from the side of acceptor. Or it can also be said as against proposer and against acceptor.

 Against Proposer: The acceptance is said to be complete when the acceptance letter is put in
the course of transmission to the proposer so that the letter is out of reach of the acceptor to
take back. The proposer becomes bound by the acceptance even if the letter is lost or delayed
in post if it is addressed correctly.

 Against Acceptor: The acceptance is said to be complete against acceptor when it comes to
the knowledge of the proposer.

Example: ABC of Hyderabad sends a letter to XYZ of Delhi offering to sell his Apple iPhone5 for
` 18,000. The letter was posted on 1st February and this letter reaches on 7th February. XYZ accepted
this proposal and sends his acceptance on 10th February and ABC receives the letter on 17th February.

ABC XYZ

10th February17th February

Against Acceptor Against Proposer
Revocation of Offer and Acceptance [Section 5]

Revocation means cancellation or taking back or withdrawal.

 Revocation of Offer: A proposal can be revoked at any time before the communication of its
acceptance is complete as against the proposer but not afterwards which means the proposal
can be withdrawn before the offeree posts his letter of acceptance but not afterwards.
Example: ABC sends a letter to XYZ offering to sell his iPhone5 for ` 18,000. The letter was
posted on 1st February and this letter reaches on 7th February. XYZ accepted this proposal
and sends his acceptance on 10th February. In this example, if the offeror (ABC) wants to
revoke his offer, he needs to send his revocation letter before 10th February.
 Revocation must be an express revocation.
 Revocation notice for a general offer should be given through the same channel by which

original offer is given.
 Revocation of Acceptance: An acceptance may be revoked at any time before the

communication of the acceptance is complete as against the acceptor, but not afterwards
which means the acceptance can be withdrawn before the acceptance letter is received by the
proposer.
 If the acceptor wants to cancel the acceptance, then he should send another letter of

cancellation of acceptance in speeder mode of communication so that letter of revocation
(cancellation) reaches first.
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Example: ABC sends a letter to XYZ offering to sell his iPhone 4 for ` 18,000. The letter
was posted on 1st February and this letter reaches on 7th February. XYZ accepted this
proposal and sends his acceptance on 10th February and ABC receives the letter on 17th
February. In this example, if the acceptor (XYZ) wants to revoke his offer, he needs to send
his letter of revocation before 17th February.

Letter Lost in Transit
 According to Section 4, Para 2, acceptance as against the proposer is complete when the letter

of acceptance is posted by the acceptor.
 The contract comes into existence and offeror is bound by the contract even if the letter of

acceptance does not reach the offeror, or it is wrongly delivered or delivered late provided it
is correctly addressed to the offeror.

 Loss of letter, late delivery or miscarriage does not affect the validity of the contract.
 But, if the letter of acceptance is not addressed or stamped properly, the communication of

acceptance is not complete even it is put in the course of transmission.

Contracts over Telex or Telephone or Fax
 In case of contracts over telephone, it will be same like people contracting face to face as the

offer, acceptance or revocation can be instantaneous.
 In such cases, acceptance is said to be complete when the proposer has received the

acceptance but not when it is transmitted by the acceptor.
 The offeree, therefore, must make sure that his acceptance is received (heard and understood)

by the offeror. Otherwise, there is no binding contract between them. If the acceptance
communication is not communicated because of line going dead or telephone disturbance,
there is no binding contract.

1.4 CONSIDERATION

Meaning
 Consideration is one of the most essential elements for formation of contract.
 In Latin, Consideration is quid pro quo, i.e., something in return. It may be:

 Some benefit, right, interest or profit that may accrue to one party or
 Some forbearance, detriment, loss or responsibility suffered or undertaken by the other

party.
 Example: Mr. A purchased a house from Mr. B for ` 30 lakhs. Thus, house is the

consideration for Mr. A and ` 30 lakhs is the consideration for Mr. B.
Definitions

According to Section 2(d) of Indian Contract Act, 1872, consideration is “when at the desire of the
promisor, the promise or any other person:

 has done or abstained from doing or
 does or abstains from doing or
 promises to do or abstain from doing, something

such act or abstinence or promise is called a consideration for the promise.”
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1.4.1 Essentials of a Valid Consideration

ESSENTIALS FO A VALID CONSIDERATION

It must move at the desire of promisor

It may move from promisee or any other person

It must be real but not illusory

Consideration need not be adequate

It may be past, present of future

Consideration must be legal

1. It must move at the desire of promisor.

 Consideration must move at the desire or the request of the promisor.
 It is not compulsory that consideration should be a benefit to the promisor. It can be a loss or

detriment also.

Durga Prasad v. Baldeo: Mr. Dura Prasad, on the order of the Collector of the town, built at his own
expense certain shops in the bazaar. The shop was occupied by the Balder, who promised to pay Durga
Prasad commission on articles and through agency in the bazaar. But later, Baldeo did not do so. When
Durga Prasad went for court, it was held that the plaintiff’s action to recover the commission was
rejected as the construction was done at the request of the Collector of the town but not Baldeo. The
promise made by Baldeo is without consideration and not valid.

2. Consideration may move from promisee or any other person.

 In English law, consideration must move from promisee only. But in Indian Law, it may
move from promisee or any other person.

 Any other person other than promisee is referred as stranger to consideration or privity of
consideration which is valid in india.

Chinnayya v. Ramayya: An old lady, by deed of gift, made over
certain landed property to the defendant, her daughter (Ramayya).
By the terms of the deed, which was registered, it was stipulated that
Ramayya should pay an annuity of ` 653 every year to the plaintiff
(Chinnayya) who was the sister of old woman. Ramayya signed an
Iqrarnama (agreement) in favour of the Chinnayya, but however,
annuity was not paid and plaintiff sued to recover it. Defendant
(Ramayya) tried to defend that Chinnayya had furnished no
consideration but furnished by plaintiff’s sister. The Madras High
Court held that the consideration can be moved from promisee or
any other person and she is entitled to pay the annuity to plaintiff.

Old lady Chinnayya
(Sister)

Rammayya
(Daughter)
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 By the above case, it is again clear that ‘Stranger to the consideration can sue’ but ‘Stranger to
the contract cannot sue’.

3. Consideration must be real but not illusory.

 Consideration must be real and possible.
 It must not be illusory or unsubstantial.
 Consideration is not valid if it is:

 Physical impossibility, i.e., promise to do certain acts which are not possible to perform.
Example: Put life in a dead body, getting stars down to earth, etc.

 Legal impossibility, i.e., when an act is prohibited by law.
 Uncertain or cannot be made certain.

4. Consideration need not be adequate.

 Consideration need not be adequate.
Example: Mr. A offers to sell his iPhone5 worth of ` 30,000 for ` 3,000 is valid even though
it is not equal to the original value of the phone.

 The contract is said to valid if the court sees some value as consideration even though it is
inadequate.

 But if there is no consideration, it can be said that there is no contract.
 However, if the consideration is surprisingly very less and one party alleges that his consent is

not free, then the Court looks into the adequacy of consideration to know the facts of the case
and makes the contract a voidable contract on the basis, that the consent is not free but not the
ground of inadequacy of consideration.

5. It may be past, present or future.

Indian Contract Act recognizes three kinds of consideration, viz., Past, Executed or Executory.

 Past Consideration: Past Consideration means one party being ready to pay consideration for
any act wholly done, forborne or suffered before making of agreement. Under English Law,
past consideration is no consideration.
Example: If A looks after B’s son at the request of B. After one year, B promised to pay A a
sum of ` 5,000/- for his past service. For B, services of A are considered as past consideration.

 Present or Executed Consideration: When the promisor receives consideration along with
the promise. Then such consideration is said to be present consideration.
Example: : If A agrees to sell his iPad to B for ` 20,000, B pays the money and A gives the
iPad.

 Future or Executory Consideration: Where the promisor has to receive consideration in
future, the consideration is said to be future consideration.
Example: : If A promises to sell his iPad to B for ` 20,000 after a week, and similarly, B
promised to pay after 10 days. Here, consideration of both the parties is future.
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6. Consideration must be legal.

 According to Section 23, the consideration for the contract must not be unlawful, otherwise
the contract is said to be illegal.

 Illegal consideration has no value in law.
 A consideration is said to be illegal if:

 it is forbidden by law or
 it defeats the provisions of the law or
 it is fraudulent or
 it involves injury to the person or the property of another or
 if the Court regards it as immoral or opposed to public policy.

1.4.2 Exceptions to the General Rule – ‘No Consideration, No Contract’
The general rule is that ‘ex nudo pacto non oritur actio’, i.e., ‘a contract without consideration is

void’. But there are certain exceptions to the general rule where even though there is no consideration
in return, the contract is said to be valid. They are:

NO CONSIDERATION -NO CONTRACT EXCEPTIONS

Natural love and affection

Promise to compensate

Promise to pay time-barred debt

Completed gifts

Agency

Charitable subscription

1. Natural Love and Affection [Section 25(1)]: Such agreements made without consideration is
valid if:

 they are expressed in writing;
 such agreement is registered under the law;
 it is made on account of love and affection and
 it is between parties standing in a near relation to each other.

Venkataswamy v. Rangaswamy: Rangaswamy is the elder brother of Venkataswamy. Venkataswamy
has certain loan to be paid to other person. Rangaswamy promised Venkataswamy in writing to repay his
loan out of affection towards his brother. If Venkataswamy fails to pay the loan, the other person can
claim it from Rangaswamy. It has been held that any contracts entered with love and affection even
though they do not have consideration are enforceable by law and valid.
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2. Promise to Compensate [Section 25(2)]: Any promise made without consideration is valid if:

 that promise is to compensate (wholly or in part); and
 the person who is to be compensated has already done something voluntarily or has done

something which the promisor was legally bound to do.
Example: A finds B’s purse and gives it to him. B promises to give A ` 50. This is a contract.

3. Promise to Pay Time-barred Debt [Section 25(3)]: Such promise without consideration is
valid if:

 it is made in writing;
 it is signed by the debtor or his agent; and
 it relates to a debt which could not be enforced by a creditor because of limitation.

A debt is barred by limitation if it remains unpaid or unclaimed for a period of three years. Such a
debt becomes legally irrecoverable.

Example: A owes B ` 5,000 but the debt is barred by Limitation Act. A signs a written promise to
pay B ` 3,000 on account of debt. This is a valid contract.

4. Completed Gifts [Section 25]:
 The gift actually made by a donor and accepted by the donee are valid even without

consideration. Thus, a completed gift needs no consideration. But transfer of property cannot
subsequently be demanded on the ground that there was no consideration.

 If the donor has promised to make a gift, refuses to give the amount or deliver the article, the
donee has no remedy as there is no consideration from donee to donor.

 But if donee has incurred certain liability on the basis of promise made by donor, then the
donor is liable to pay the amount promised or to the extent of liability incurred by the donee.

5. Agency [Section 185]: No consideration is necessary to create an agency. Thus, agency created
without consideration is a valid agency. But agency created without consideration becomes gratuitous
agency.

6. Charitable Subscription: If a person promises to contribute to charity and on this faith, the
promisee does undertake a liability to the extent not exceeding the promised subscription, the contract
shall be valid. And if the promisee does not undertake any liability, then there exists no contract.

Kedarnath v. Gorie Mohammad: It was thought to erect a town hall at Howrah provided sufficient
subscription could be got together for the purpose. To his end the commissioners of Howrah
municipality set out to work to obtain necessary funds by public subscription. The defendant was a
subscriber to this fund for ` 100 having signed his name in the subscription book for that amount. On the
faith of the promised subscriptions the plaintiff entered into a contract, with a contractor for the purpose
of building the hall. But the defendant failed to pay the amount and contended that there was no
consideration for his promise. But it was held that defendant is liable to pay as plaintiff has occurred
certain liabilities depending upon defendant’s promise.

1.4.3 Doctrine of Stranger to a Contract – Privity of Contract
The general rule is that “A stranger to a contract cannot sue’. Though a stranger to consideration

can sue because the consideration can be furnished or supplied by any person whether he is the
promisee or not, but a stranger to a contract cannot sue because of the absence of privity of contract
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(i.e., relationship subsisting between the parties to a contract). This general rule is known as the
Doctrine of Privity of Contract.

Dunlop Pneumatic Tyre Co. Ltd. v. Selfridge & Co.: Dunlop &
Co. sold certain tyres to Dew & Co. and entered into an agreement
that Dew & Co. should not sell the goods below the list price and
should pay 5 pounds on each tyre sold under the list price. Dew &
Co. sold the tyres to their agent with the same terms to Selfridge &
Co. But Selfridge & Co. sold two tyres below the listed price to its
customers. Knowing this fact, Dunlop & Co. has filed a case
against Selfridge & Co. for collecting 10 pounds from it. But it has
been held that Dunlop & Co. is stranger to a contract (Selfridge &
C.o). Thus, it is not entitled to claim money.

Exceptions: The following are the exceptions to the rule that ‘a stranger to a contract cannot sue’:

 In Case of Trusts: The beneficiary (the person for whose benefit the trust has been created)
may enforce the contract though he is not a party to the contract.
Example: A agrees to transfer certain properties to be held by T in trust for the benefit of B.
B can enforce the agreement even though he is not a party to an agreement.

 In Case of Family Settlement: The person for whose benefit the provision is made under
family arrangements may enforce the contract although he is not a party to the agreement.
Example: Two brothers on a partition of joint properties agreed to invest in equal shares
a certain sum of money for the maintenance of their mother. It was held that she was entitled
to require her sons to make the investment.

 Acknowledgement or Estoppel: Where the promisor by his conduct, acknowledges or
otherwise constitutes himself as an agent of a third party, a binding obligation is thereby
incurred by him towards the third party.
Example: A receives some money from T to be paid over to P. A admits of this receipt to P.
P can recover the amount from A who shall be regarded as the agent of P.

 Assignment of a Contract: Where if any benefit or any amount is assigned to other, then
such person has right as if he is the original party of the contract.
Example: The assignee of an insurance policy.

1.5 CAPACITY TO A CONTRACT

Section 10 of Indian Contract Act 1872 defined contract as “All agreements are contracts if they
are made by the free consent of the parties who are competent to contract, for a lawful consideration
and with a lawful object, and are not hereby expressly declared to be void.”

In the above definition, it is clearly declared that parties who enter into a contract must have
capacity do so. Capacity implies competence or eligibility to enter into contract

Dunlop Co.

Dew & Co.

Selfridge & Co.

Customer
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CAPACITY OF PARTIES

Unsound Mind
 Idiots
 Lunatics
 Drunkards/Intoxicated Persons

Minors

Persons disqualified by law
 Alien Enemies
 Foreign Sovereign
 Convicts
 Companies and Corporations
 Insolvents

Definition
Section 11 of Indian Contract Act, 1872 provides that “Every person is competent to contract, who

is of the age of majority according to the law to which he is subject, and who is of sound mind, and is
not disqualified from contracting by any law to which he is subject.”

In simple words, Law presumes everybody to be capable of entering into the contract except the
following types of persons:

(a) Minor, who has not attained the age of majority.
(b) Persons of unsound mind, i.e., persons who cannot understand the terms of the contract and

who cannot take rational JUDGEMENT as to its effects upon his interests.
Example: Lunatics, drunkards and idiots.

(c) Persons disqualified by any law to which they are subject to.
Example: Alien enemies, foreign sovereign, convicts, companies, etc.

1.5.1 Minors Agreements
Definition

(a) Minor: A minor is a person who has not attained majority.
According to Section 3 of the Indian Majority Act, 1875, a person is deemed to have attained
majority as under:
(a) Where a guardian of a minor’s person or property is appointed under the Guardian and

Wards Act, 1890 (or)
Where the superintendence of the minor’s property is assumed by a court of wards
 on completion of 21 years.

(b) In other cases  on completion of 18 years.
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Rules Regarding Agreement with Minor

The law protects minor’s rights because they are not mature and may not possess the capacity to
judge what is good and what is bad for them. Law protects minors from their own inexperience and
against the improper dealings of those who are more experienced from them. And at the same time, it
does not want create any hardships to those who are dealing with minors. Therefore, the legal position
of minor as regards agreements entered by them is:

1. Validity: Section 11 of the Contract Act says that a minor is not competent to enter into the
contract. The Privy Council made it clear that a minor is not competent to contract and a contract by
minor is void ab initio.

Mohiribibi v. Dharmodas Ghose: Mohiribibi, a minor approached Dharmodas Ghose for loan and
mortgaged his house for ` 20,000 where he received ` 8,000 as advance and asks his lawyer to prepare a
mortgage deed. Lawyer knows the correct age but did not tell that to Dharmodas Ghose. Later, the
lawyer advised Dharmodas to collect the money. Dharmodas approached Mohiribibi and his mother for
the amount. Mohiribibi’s mother bought a suit as a guardian for cancellation of the mortgage deed and
for a declaration that the transaction was void. It has been held that agreement entered with minor is
void.

MINOR AGREEMENTS

Validity

Ratification attaining
of majority

Minor as estoppel

No restitution

Minor as an agent

Minor as a shareholder

Minor as an insolvent

Minor as a partner

Contract for the benefit of
a minor

Contract by minor’s guardian

A joint contract by Minor and
major

Contract for supply of
necessaries
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2. Ratification on Attaining the Age of Majority:

 An agreement with a minor cannot be ratified (approved) even after he attains majority.
 Ratification relates back to the date of the making of the agreement and therefore an

agreement which was then void cannot be made valid by subsequent ratification.
 Therefore, consideration given during minority is not consideration. A contract entered by a

person on attaining the majority needs fresh consideration.

Indran Ramaswamy v. Antiappa Chettiar: In this case, a minor borrows ` 5,000 from a person when
he was a minor and executed a promissory note in favour of that person. After getting his majority (i.e.,
after completing 18 years of age), he has signed another promissory note in settlement of the first
promissory note given at his minority. But it has been held that the second promissory note is not valid
as it has got no consideration. Thus, the second promissory note is void.

3. Minor as Estoppel: Even if minor has by misrepresenting his age, induced the other party to
contract with him, he cannot be sued either in contract or in tort for fraud because if the injured party
were allowed to sue for fraud, it would be giving him an indirect means of enforcing the void
agreement.

Example: X, a minor induced Y to buy a land for which X is not the owner. Y gave ` 1 lakh as
advance for purchasing the land. Later, it came to light that X is the owner. It is held that:

 The contract is void and X can plead minority.
 If the minor has the 1 lakh advance given by Y in the form of money or property, then it can

be recovered.
 But if the minor has spent the complete amount, then minor is not liable to pay any amount.

4. No Restitution: Restitution means resorting back to the rightful owner what has been lost or
taken away. A minor, if received any benefit under void agreement, is not liable to pay back or he
cannot be asked for compensation. But if minor has entered into agreement by misrepresenting his age,
then the rule of restitution does not apply on minor but it applies to the extent of traceable possession
with minor but nothing more.

5. Minor as an Agent: In ordinary course of business, an agent is appointed on behalf of principal.
And agent is no where liable for any wrongful acts. The principal is directly liable to the third parties.
The same way a minor can act as an agent and bind his principal by his acts without incurring any
personal liability.

6. Minor as a Shareholder: As a general rule, a minor cannot become a shareholder of any
company but a minor can become a shareholder or member of a company if:

 The shares are fully paid up.
 The articles of association do not prohibit.
 Even if articles permit minor as shareholder for partly paid shares, it cannot make a minor

liable for outstanding calls.
7. Minor as an Insolvent: A minor cannot be declared insolvent because he is not competent to

contract or personally liable to any person. As he is not liable to any person, his liabilities cannot
exceed his property. Therefore, the question of insolvency does not arise in case of minors.
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8. Minor as a Partner:

 A minor cannot become a partner in a partnership firm.
 However, according to Section 30(i) of Indian Partnership Act, 1932, with the consent of all

partners for the time being be admitted to the benefits of partnership.
 His liability is limited to the extent of his investment in the partnership but not to his personal

property.
 Minor can share profits without incurring any personal liability.

9. Contract for the Benefit of a Minor:

 A minor can be promisee. Incapacity of a minor to enter into a contract means incapacity to
bind him by a contract. There is nothing which debars him from becoming a beneficiary.
Example: A, a minor under a contract of sale delivered goods to the buyer, held, he was
entitled to maintain to suit for a price.

 Thus, he may be promisee but not promisor on a promissory note or a drawer for bills of
exchange.

10. Contract by Minor’s Guardian: The contracts entered into on behalf of a minor by his
guardian or manager of his estate can be enforced by or against the minor if the contract is:

 within the scope of the authority of guardian or manager
 for the benefit of the minor.

Minor’s guardian cannot enter into a valid contract for purchase of the immovable property for his/
her service.

11. A Joint Contract by Minor and Major:

 In case any agreements made by a minor jointly with major, the major will be liable.
 A person who stands as surety for the loan taken by the minor will be held liable but not the

minor. The surety person has to pay loan to the creditors but not the minor.
 In case of joint loan taken by minor and a major, the burden of liability to repay falls on the

major person but not on the minor.
12. Contract for Supply of Necessaries:

 According to Section 68 of Indian Contract Act, incompetent persons including minors are
liable for necessaries or services rendered to them or to their minor dependents to whom they
are legally bound to support.

 A person who has supplied the necessaries to a minor or to those who are dependent on minor
is entitled to be reimbursed from the property of such minor.

 The term necessaries include articles required to maintain a particular person in the state,
degree and station in life in which he is. In India, food, clothing, shelter, education and
marriage of a female have been held to be necessaries.

 A claim for the payment of necessaries supplied can be made against the minor’s property and
not against the minor personally.
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