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PREFACE

The Insolvency and Bankruptcy Code is one of the most effective
reforms for resolving India’s overwhelming non-performing assets
(NPAs) problem. The Code imposes a strict time-bound 180 + 90 days
resolve or liquidate decree. The fear of losing control over their
company has prompted various promoters to settle or resolve their dues.
In the time to come, IBC should become a significant facilitator for
improving debtor mindset.

The book is a guide on the concepts and procedure along with
relevant case laws as applicable to the provisions in the Code. The book
is a section-wise short commentary explaining the process from the
inception of resolution to the final discharge order. It is written keeping
in mind the needs of insolvency professionals, lawyers, Chartered
Accountants, Company Secretary, students and other academicians.

The key features of the book are:

 Quick reference guide outlining analysis of the Code with the
latest case laws as decided by the respective Adjudicating
Authority, Appellate Authority and Supreme Court;

 Detailed explanation of the procedures as prescribed under the
Code for resolution and liquidation/bankruptcy;

 Updated including the latest provisions of Insolvency and
Bankruptcy (Second Amendment) Act, 2018.

It is important to note that the IBC has seen multiple amendments
since its inception, which have been well directed in plugging the
loopholes in the initial version of the Code. I hope this book will be
helpful to gain an interesting viewpoint of the journey of the Code so far.

POOJA ASHOK GUPTA
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1.1 Scope

The Insolvency and Bankruptcy Code (IBC) promulgated in 2016
with the major objective to focus on creditor-driven insolvency
resolution. It applies to whole of India except that Part III (Insolvency
Resolution and Bankruptcy for Individuals and Partnership Firms) of the
Code shall not apply to the State of Jammu and Kashmir.

1.2 Applicability

The provisions of this Code are creditor-focused allowing them a
structure or system to initiate insolvency resolution in the event a debtor
is unable to pay. This Code shall apply to—

(a) any company incorporated under the Companies Act, 2013 or
under any previous company laws;

(b) any other company governed by any special Act for the time
being in force (e.g., insurance companies, electricity companies,
etc.);

(c) any Limited Liability Partnership (LLP);
(d) such other body incorporated under any law for the time being

in force, as the Central Government may, by notification,
specify in this behalf; and

(e) partnership firms and individuals.

Chapter 1

SCOPE AND
APPLICABILITY
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1.3 Corporate Debtor and Corporate Person

Section 3(8) defines a corporate debtor as a corporate person who
owes a debt to any person. The definition of the debtor includes
corporate person and Section 3(7) defines a “corporate person” as
a company incorporated under the Companies Act, 2013 or a Limited
Liability Partnership, or any other person incorporated with limited
liability under any law for the time being in force but shall not include
any financial service provider. A debtor can suo moto take recourse to
this Code if it wants to revive or liquidate. In the case of an inability to
pay to its creditors, a company may choose to go for voluntary
insolvency resolution process.

1.4 Financial Creditor vs. Operational
Creditor

Section 3(10) defines a creditor to mean any person to whom debt
is owed and includes a financial creditor, an operational creditor,
a secured creditor, an unsecured creditor and a decree-holder.
A Financial Creditor, as defined under Section 5(7), is any person to
whom a financial debt is owed and includes a person to whom such debt
has been legally assigned or transferred to. The amount provided to the
debtor should be purely against time value of money (financial debt).
Section 5(8) explains that a financial debt is a debt along with interest,
if any, which is disbursed against the consideration for the time value of
money and includes:

(a) money borrowed against payment of interest;
(b) any amount raised by acceptance under any acceptance credit

facility or its dematerialised equivalent;
(c) any amount raised pursuant to any note purchase facility or the

issue of bonds, notes, debentures, loan stock or any similar
instrument;

(d) the amount of any liability in respect of any lease or hire
purchase contract which is deemed as a finance or capital lease
under the Indian Accounting Standards or such other
accounting standards as may be prescribed;
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(e) receivables sold or discounted other than any receivables sold
on non-recourse basis;

(f) any amount raised under any other transaction, including any
forward sale or purchase agreement, having the commercial
effect of a borrowing;
Explanation—For the purposes of this sub-clause, —
any amount raised from an allottee under a real estate project
shall be deemed to be an amount having the commercial effect
of a borrowing; and “allottee” and “real estate project” are as
defined in Real Estate (Regulation and Development) Act,
2016;

(g) any derivative transaction entered into in connection with
protection against or benefit from fluctuation in any rate or
price and for calculating the value of any derivative transaction,
only the market value of such transaction shall be taken into
account;

(h) any counter-indemnity obligation in respect of a guarantee,
indemnity, bond, documentary letter of credit or any other
instrument issued by a bank or financial institution;

(i) the amount of any liability in respect of any of the guarantee or
indemnity for any of the items referred to in sub-sections (a) to
(h) of this Section.

The Insolvency and Bankruptcy Code (Second Amendment) Act,
2018 which was recently promulgated has inserted an Explanation to
sub-clause (f) above. The Code’s Second Amendment Act provides
relief to home buyers and other real-estate buyers by treating them as
financial creditors. However, it does not clarify whether allottees are
secured or unsecured financial creditors. The classification of secured
and unsecured is important in deciding the priority when receiving dues
from the insolvency proceedings. Since the Code’s Second Amendment
Act is not clear on the classification, it will be subject to the agreement
between the allottees and the corporate debtor.

An Operational Creditor as defined in Section 5(20) means a
person to whom an operational debt is owed and includes any person to
whom such debt has been legally assigned or transferred. Operational
Debt is a claim in respect of goods or services including employment
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provided to a debtor. It also includes debt in respect of the repayment of
dues arising under any law for the time being in force and payable to the
Central Government, any State Government or any local authority.
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