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MR. JUSTICE BAKHTAVAR LENTIN,
Retired Judge,
Bombay High Court.

FOREWORD

TO

15TH REVISED EDITION

Writing a foreword is a chore with rarely an exception. The exception is Business
Law by Mr. K. R. Bulchandani, when writing a foreword becomes a pleasure.

What is easy to read is difficult to write. For both, the gratitude of the reader must
go to the author.

Business Law is divided into two sections with an indepth analysis of four Acts
in each. It is a mine of information with updated case law for S.Y.B.Com. students for
whom it is essentially intended, as it is also for the layman. The language is simple,
the material well cohesed and the presentation lucid.

I need not wish the book a success because a success it will be.

12th August 1994. BAKHTAVAR LENTIN
Chateau Marine

Marine Drive
Bombay - 400 020



(vii)

FOREWORD TO 5TH EDITION OF
BUSINESS LAW FOR MANAGEMENT



(viii)

FOREWORD TO THE FIFTH EDITION ON
BUSINESS LAW FOR MANAGEMENT



(ix)

C. K. THAKKER Chief Justice,
Bombay High Court.

FOREWORD TO 2ND EDITION OF
“BUSINESS LAW FOR MANAGEMENT”

I have glanced through “Business Law for Management” by Mr. K.R. Bulchandani.

Dividing into two parts and again in several sections, the author has discussed all

subjects in simple and lucid manner. Fundamental principles of law have been explained

and highlighted with reference to leading English and Indian cases. The author has rightly

stated: “Lucidity and simplicity have been adopted without sacrificing the essentialities”.

Over and above the Law of Contract, the author has dealt with other subjects connected

with Mercantile law. Basic principles of Company Law, law relating to Securities, Foreign

Exchange, Restrictive Trade Practices, Consumer Protection, Essential Commodities,

Environmental Pollution and Protection have also been discussed.

I wish the publication success.

1st May, 2002. C.K. THAKKER
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FOREWORD TO 1ST EDITION OF
“BUSINESS LAW FOR MANAGEMENT”

It is my pleasure to contribute a Foreword to this extremely useful Book, which

comprehensively provides to students and professionals the in-depth study of relevant

provisions of various Acts in one text. In two parts, the learned author has ably dealt

with various topics, such as Law of Contract, Bailment and Pledge, Agency, Sale of Goods,

Negotiable Instruments, Foreign Exchange and Securities and Stock Exchange.

I congratulate Mr. K.R. Bulchandani for painstaking efforts in bringing out this

publication and wish him all success.

5th August, 1999. (Y.K. SABHARWAL)
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A WORD OF ADVICE

You are now a student of law. A professional course requires legal knowledge, atleast, in its basics. Law
as a study, is nothing but logic. If A is the son of B, C as A’s son is the grandson of B. It is that simple. But
a word of caution. With growth and globalization, law is also growing and has become vast and varied. Regular
enactments, amendments, deletions, additions, substitutions etc., have created multiplicity and complexities,
yet enjoyable and interesting.

As a profession, law is nothing but an art. Law as applied in practice in courts is different from what you
learn in your classrooms or answer in the examination hall. Practice and procedure in courts is altogether a
different ball game. However, an analytical mind, flair to interpret, little knowledge with sound basics and hard
work accompanied by lots of luck is the key stone to the success.

Getting basic knowledge of law is the beginning of the legal journey. No successful practice is possible
without strong theory. Simple study of law would add flavour and make the journey comfortable, cultivable
and enjoyable. This is my endeavour. On your part, a little concentration and devotion coupled with desire to
grasp and analyse would take you to the heights of success.

Do not memorise any law. Understand the elements of law and elucidate the same in your words without
skipping essentials of any provision. Every word in the provision assumes significance. Legal interpretation
of each provision, without nullifying any part of it or any other provision, is the hallmark of the study of law
and application in practice. Laws are enacted to be applied and followed and not to be breached.

Business law is application of law to business and commerce. Business law is a wide term engulfing
several laws. In fact, every law, whether relating to contracts, taxation, labour, corporate or civil are some of
the laws which broadly can be referred to as business law. Some of such legislations form the curriculum of
business law study.

Paper on business law is divided in two parts:
Semester – III Law of Contract

Law of Indemnity and Guarantee
Bailment and Pledge

Law of Agency
Law of Sale of Goods
Law of Negotiable Instruments

Semester – IV Company Law
Law of Partnership
Law of Co-operative Societies
Law of Consumer Protection

But for law of co-operative societies which touches the business and affairs of different types of societies
and co-operative banks, every other law has basic business law principles. Every act of business and commerce
from day to day is regulated by all or any of the laws. As elements of each law are the topic of the study, every
effort has been made to acquaint my readers with essential elements of the law, coupled with illustrations and
up-to-date, selected, relevant and applicable case law.

What is expected of examinee?
— Give gist of provisions
— Analyse and elucidate essentials of provisions
— Give descriptive discussion in your words
— Follow up with illustrations and case law
Follow the above principles and success will not elude you.
With regards and wishes.

K. R. BULCHANDANI
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PREFACE TO THE  TWENTY THIRD EDITION OF
BUSINESS LAW - PART-II (SEMESTER IV)

I have just handed over to my students in April, 2012 Business Law for Semester III in its 23rd Edition
which has received unprecedented acclaim as the text answers the readers’ concern. Text for Semester IV
follows with this extended 23rd Edition of Business Law.

A cosmetic change in the breakup of syllabus for Semesters III and IV with trimming of study at the cost
of providing essential and quality knowledge to the reader is rather disturbing and anguishing. The first reading
of division of Business Law in two Semesters sets out the impression of importance extended to the study of
Business Law, but analysis of syllabus leaves one hollow and depressed. Why do I say so —

Semester IV —
Company Law — without study of share capital of company, prospectus and management of

company, the two pillars of Company Law.
Law of Co-op.
Societies — without study of disputes and procedure of settlement of disputes.
Law of
Partnership — without study of incoming and outgoing partners — reconstitution of a firm

and limited liability partnership.
Just imagine study of law without its essentials of enforcement agencies and resolutions of disputes is

like expecting the fish to remain alive out of the water. As I refused to remain depressed, my readers will excuse
me in making the reading of this edition more than required for your exams, as I have included study of
prospectus and management in Company Law, topic on disputes and procedure of settlement of disputes in Law
of Co-operative Societies and topic on incoming and outgoing partners — reconstitution of a firm with a brief
note on limited partnership in Law of Partnership to make the reading, if not complete, at least with basis and
essentials for required knowledge when you step into business/commercial world.

I have therefore revised the extended 23rd Edition of Business Law simultaneously extending the study
of Business Law for Semester IV to absolute essentials. I hope that after study of both Semester III and Semester
IV, you will step out enriched with study of subjects as well equipped in study of Business Law.

While restructuring this work, I have not sacrificed with latest relevant amendments and required case
law. The text is thus updated with syllabus, amendments and relevant case law.

Before I wish you good luck, I profoundly thank my readers for continuing to acclaim my efforts and
year after year encouraging me to improve on my work. My wife Mrs. Kavita, my daughter Ms. Loshika,
Mr. George, my man Friday and my staff merit a special mention in the list of a big thank you in my work.
And yes, last but not the least, my publishers need a special mention for continuing to repose faith in me since
first edition of Business Law in 1978.

With wishes and regards.

K.R. BULCHANDANI
October, 2012
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1

COMPANY —
DEFINITION & FEATURES

BIRTH OF A COMPANY
Growth of business and rapid industrialisation in early 19th century witnessed considerable

changes in types of business organisations. Proprietary organisation though an ideal type of organisation
for a small-scale business or for an enterprise which has grown from bits had its own limitations.
It could not suit large type of organisations and meet the growing needs of expanding business.
Partnership type of organisation, where two or more persons join hands and pool their resources
both in the form of labour and capital is in a way suited to the requirements of the business. But
a partnership type of organisation has the greatest disadvantage of unlimited liability of the partners.

Business continued to expand and capital to an unlimited extent was required. Unlimited
liability of partners scared away the capital. Introduction of corporate sector proved a boon to
society, especially to the business organisation.

Company legislation in India owes its origin to English Company Law. First law regulating
companies took its birth in 1850, as Joint Stock Companies Act. However, it was only in 1857
followed by the English Companies Act, 1856, that the Joint Stock Companies Act, for the first
time introduced the principle of limited liability. Principle of limited liability was extended to
banking companies by Joint Stock Companies Act, 1860.

With the introduction of limited liability, corporate sector achieved more and more importance.
The working of the Act revealed several loopholes. Following English Companies (Consolidation)
Act of 1908, Indian Companies Act, 1913 was passed. Even the Act of 1913 proved inadequate
and, therefore, 1913 Act was amended several times. World War II witnessed many changes in
the organisation and management of Joint Stock Companies. Government of India, therefore, appointed
a committee under the chairmanship of Mr. H.L. Bhabha on 25-10-1950 of 12 members representing
various interests. Committee submitted its report in April 1952. Based on this report, present Companies
Act, 1956 was enacted on the lines of English Companies Act, 1948. Companies Act, 1956 regulates
entire organisation and management of the companies in India. It came into force on and from
1st April 1956. However, the present Act of 1956 was neither free from loopholes. This necessitated
vast amendments by Amendment Act, 1960. Further amendments followed since 1962 and then

- 3 -



4 Business Law

by Companies (Amendment) Act, 1996 with effect from 01.03.1997. As a result of introduction
of Depositories Act, 1996 and amendment thereto by Amendment Act, 1997, consequential changes
and amendments have been made in the Companies Act, 1956. By the Companies (Amendment)
Act 1999, several provisions of the Companies Act, 1956 have been either amended or introduced,
like, provisions relating to company deposits, application for premiums received on issue of shares,
power to issue redeemable preference shares, nature of shares, unpaid dividend to be transferred
to special dividend account, payments of unpaid dividend, form and contents of Balance Sheet
and Profit and Loss Account, Boards’ report, powers and duties of Auditors, loans, etc., to companies
under the same management, purchase by company of shares, etc., of other company, power of
company to purchase its own shares, transfer of certain sums to capital redemption reserve account,
prohibition of buy back in certain circumstances, issue of sweat equity, nomination of shares,
transmission of shares, establishment of Investor Education and Protection Fund, Constitution of
National Advisory Committee and Accounting Standards, inter corporate loans and investments.

By Companies (Amendment) Act, 2000, SEBI is entrusted with powers to administer in case
of listed public companies and also those companies which are likely to be listed on all matters
relating to public issues and transfers including the power to prosecute defaulting companies and
their directors. Strict penal provisions by increasing fines, penalties and prosecutions are introduced
in an attempt at protecting investor interests and enhancing the level of good corporate practices.
Provisions relating to managing agents, secretaries and treasurers are deleted. Other important
changes relate to payment of dividend and interim dividend, minimum paid up capital, company
deposits, end of deemed public company, postal ballot, change of registered office, directors’
accountability, boards’ report, protection of small shareholders, role of SEBI, good corporate governance
and audit committee. These amendments have introduced comprehensive changes both as regards
external and internal regulation of companies and in the system of company jurisprudence. The
Companies (Amendment) Act, 2000 has come into effect from 13.12.2000.

Amendments introduced by Companies (Amendment) Act, 2002
Companies (Amendment) Act, 2002 and Companies (Second Amendment) Act, 2002

comprehensively once again amend the Companies Act, 1956. Some of the amendments have
been given effect from 01.04.2003 and for some of the amendments effective date is not yet notified.
Though the provisions relating to Constitution of National Company Law Tribunal, Appellate
Tribunal and other allied provisions have come into effect from 01.04.2003, but the implementation
is not done in view of stay granted by Madras High Court and confirmed by Supreme Court.
Pending the constitution of substituted infrastructure, Company Law Board and High Court continue
with their jurisdiction as and where provided under the Act.

The major changes incorporated by the Amending Acts, 2002 are:
(i) The National Company Law Tribunal (NCLT) is to be constituted. Company Law Board

(CLB) is to be dissolved and matters pending with CLB are transferred to NCLT;
[Secs. 2(49A), 10FA, 10FB]

(ii) National Company Law Appellate Tribunal is to be constituted. Any person aggrieved
by an order or decision of the Tribunal may prefer an appeal to the Appellate Tribunal;
[Secs. 2(18), 10FQ, 10FR]
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(iii) No civil court shall have jurisdiction to entertain any suit or proceeding in respect of
which the Tribunal or Appellate Tribunal is empowered to determine and no injunction
shall be granted by any court or other authority; (Sec. 10GB)

(iv) Any person aggrieved by any decision or order of the Appellate Tribunal may file an
appeal to the Supreme Court within 60 days from the date of communication of the decision
or order of the Appellate Tribunal to him, on any question of law arising out of such
decision or order; (Sec. 10GF)

(v) Any order made by the Tribunal or by the Appellate Tribunal may be enforced in the
same manner as if it were a decree made by a court; (Secs. 10FZA & 634A)

(vi) Powers of High Court relating to reduction of capital, merger, amalgamation and
reconstruction and winding-up to be transferred to the Tribunal.

(vii) Powers of CLB relating to public/fixed deposits, complaints regarding refusal to transfer/
transmit securities, rectification of register of members ordering investigation into the
affairs of the company, oppression and mismanagement, etc. to be transferred to the
Tribunal;

(viii) Powers of CLB in respect of change of registered office from one State to another, issue
of shares at a discount, compelling inspection of registers/documents when refused by
company, petition by debenture trustees, rectification of registration of charges, ordering
general meetings, ordering representation of a director/auditor under removal need not
be circulated, member’s resolution not to be circulated and composition of offences to
be transferred to Central Government;

(ix) Provision is made for formation of Producer Company as an alternative to co-operative
form of organisation;

(x) Section 425 is amended to confer power of winding up of a company upon the Tribunal
instead of the court. Winding up subject to the supervision of the court is deleted;

(xi) Company shall be wound up by the Tribunal instead of the court. All powers relating
to winding up of a company and passing orders, appointment of liquidators and consequential
reliefs and directions are vested with the Tribunal by amendment of the relevant provisions;

(xii) New grounds in addition to the existing grounds of winding up a company under section
433 are:
(a) If the company has acted against the interests of Sovereignty and integrity of India,

the security of the State, the friendly relations with foreign States, public order decency
or morality. Petition shall be made by Central or State Government;

(b) If the company has made a default in filing with the Registrar its Balance Sheets
and Profit & Loss Accounts or Annual Returns for 5 consecutive financial years;

(c) If the Tribunal is of the opinion that the company should be wound up under the
circumstances specified in section 424G (winding up of a sick industrial company);

(xiii) The existing provisions in Section 454(1)(a) relating to inability of a company to pay
its debts which provides that a company is unable to pay its debts if it is indebted in a
sum exceeding Rs. 500 is amended to increase the limit of Rs. 500 to Rs.1 lac;
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(xiv) Powers of making rules in all matters relating to winding up is conferred upon the Central
Government instead of Supreme Court; (Sec. 643)

(xv) All pending proceedings relating to amalgamation, compromises, arrangements and
reconstruction and winding-up before commencement of Companies (Second Amendment)
Act, 2002 shall be transferred to the Tribunal; (Sec. 647A)

(xvi) Powers in respect of rehabilitation of sick industrial companies to be undertaken by the
Tribunal and not by BIFR as Sick Industrial Companies (Special Provisions) Act is proposed
to be repealed.

Madras High Court in the case of Thiru R. Gandhi v. Union of India by order dated 30.03.2004
has held that creation of National Company Law Tribunal and vesting powers hitherto exercised
by High Courts and Company Law Board in Tribunal was not unconstitutional but there were
several defects in the provisions contained in Part 1B and 1C of the Companies (Amendment)
Act, 2002 and therefore Part 1B and 1C were held to be unconstitutional. Supreme Court has
upheld the order of Madras High Court [Union of India vs. R. Gandhi (2010) 11 SCC 1]. The
said provisions of Companies (Amendment) Act, 2002 as held unconstitutional have therefore
never come into force till date as the said provisions have never been modified.

Sick Industrial Companies:
Sick Industrial Company means an industrial company which has —
(i) the accumulated losses in any financial year equal to 50% or more of its average net

worth during four years immediately preceding such financial year; or
(ii) failed to repay its debts within any three consecutive quarters on demand made in writing

for its repayment by a creditor or creditors of such company [Sec. 2(46AA)].
Net worth means the sum total of the paid capital and free reserves after deducting the provisions

or expenses as may be provided. Free reserves means all reserves created out of the profits and
share premium account but does not include reserves created out of revaluation of assets, write
back of depreciation provisions and amalgamation [Sec. 2(29A)].

Industrial company means a company which owns one or more industrial undertakings. Industrial
undertaking means any undertaking, pertaining to any industry carried on in one or more factories
or units by any company, but does not include a small-scale industrial undertaking [Sec. 2(19AA,
19AB)]

Revival and rehabilitation of Sick Industrial Companies (Secs. 424A to 424L)
Sections 424A to 424L provide for revival and rehabilitation of sick industrial companies

by making a reference to the Tribunal. Tribunal is vested with the powers to make suitable orders
on completion of inquiry as provided. If the Tribunal is satisfied that it is practicable for the
company to make its net worth exceed the accumulated losses or make repayment of debts, the
Tribunal shall give such time to the company as it deems fit to make its net worth exceed accumulated
losses or make repayment of the debts.

Scheme is prepared by operating agency and sanctioned by the Tribunal. Rehabilitation is
by giving financial assistance from the Central Government, State Government, bank, a public
financial institution or any institution or other authority. Operating agency means any group of
experts consisting of persons having special knowledge of business or industry in which the sick
industrial company is engaged and includes public financial institution. State level institution,
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scheduled bank or any other person as may be specified as the operating agency by the Tribunal
[Sec. 2(31AA)].

If the Tribunal is of the opinion that the company is not likely to become viable and that it
is just and equitable that the company should be wound up, it may record its findings and order
winding up of the company. However, Secs. 424A to 424L have not yet come into effect.

Companies (Amendment) Act 2006:
Companies (Amendment) Act, 2006 provides for Director Identification Number (DIN) by

inserting proviso to section 253 and inserting sections 266A to 266G. Amendment Act also introduces
filing of application, documents, inspection, etc., through electronic form with effect from 16.09.2006
by inserting sections 610B to 610E. All these provisions are also discussed in this text.

2009 Amendments:
Few amendments by GSR 70 (E) with effect from 03.02.2009 in Sec. 220 (filing of balance

sheet, etc.), Sec. 594 (assets of firm, company) and to Sec. 383A by amendment of Rule 20 of
Companies (Appointment & Qualifications of Secretary) Rules, 1988 with effect from 15.03.2009
have been effected.

OBJECTS
The Company Law has been enacted to consolidate and amend the law relating to companies

and certain other associations. It seeks to achieve the following objects:
(i) to encourage investments;

(ii) to ensure proper administration;
(iii) to prevent malpractices; and
(iv) to allow for investigations.

COMPANY
A company is a form of business organisation in which the funds of a large number of investors

are managed by a few persons for the purpose of earning profits which are shared by all the investors.
In common usage, a company means an association of persons associated for some common purpose.
It is, therefore, defined as an association of persons united for a common object.

Definition:
Section 3(1)(i) of the Companies Act, 1956 defines a company as:
“A company means a company formed and registered under this Act or an existing company.”
This definition in no way helps one to know what a company is? Section 566 of the Act

defines a Joint Stock Company as:
“A Joint Stock Company means a company having a permanent paid up or nominal share

capital of fixed amount divided into shares also of fixed amount, or held and transferable as stock
or divided and held partly in one way and partly in the other. Such a company when registered
with limited liability under this Act shall be deemed to be a company limited by shares.” Though
the section makes a better approach at defining a Joint Stock Company yet for a beginner, it
would look like a nightmare.

Let us therefore look at outside attempts made and judicial decisions to define a company.
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Company is defined as “a voluntary incorporated association which is an artificial person,
created by law with limited liability having a common seal and perpetual succession”.

Where numerous persons join hands and the number exceeds the limits of partnership, they
get incorporated under the Companies Act. On incorporation, such an association of persons becomes
a body corporate as the Company or Corporation. It has a separate legal existence from its members,
with its perpetual succession and a common seal. It is a legal person with no physical existence.
It can enter into contracts with its members and outside parties under its common seal. It is an
artificial person but not a citizen and therefore can neither enjoy rights under Constitution of
India nor under Citizenship Act [State Trading Corporation of India, v. C.T.O. (1963) S.C.J.
705; 1963 (2) Comp. L.J. 234].

If an association is not so incorporated under the Companies Act, neither it enjoys independent
and distinct existence nor does it become a body corporate. It remains an ‘illegal association’.

Definition of a company under section 3(1)(i) of the Companies Act, 1956 includes company
under the present Act of 1956 or an existing company under any previous Companies Act.

CHARACTERISTICS OR ESSENTIAL FEATURES OF A COMPANY
1. Registration: A company is to be compulsorily registered under the Companies Act.
2. Distinct person — Separate legal entity: A company is a distinct person possessing its

own identity. It is altogether a separate legal entity, independent from its members, though controlled
by the Board of Directors.

In Salomon v. A. Salomon & Co. (1897) AC 22, it has been held that in common law, a
company is a ‘legal person or has a legal entity separate from its members and is capable of surviving
beyond the lives of its members’. In this case, one Salomon was a shoe manufacturer. He incorporated
a company named Salomon and Co. Ltd. He took over the entire business of a running concern.
Salomon and the seven subscribers to the memorandum were he and his family members. Salomon
with his two sons, were the Directors of the Company. The business of the company was transferred
for £ 40000. Salomon took 20000 share of £ 1 each and debentures worth £10000 in consideration.

The Company went into liquidation within a year. On winding up, the unsecured creditors
contended that the company was not having independent existence as Salomon was the Managing
Director of the company and the entire company was under his control. They further contended
that Salomon was holding majority of the shares and therefore, the company was merely a sham.
However, it was held that Salomon and Co. Ltd., fulfilled all the requirements of the legislature.
It was therefore, treated as a company, distinct and independent corporation. A company has,
therefore, a separate legal existence, and is altogether a different person from its directors and
members.

This principle of separate legal entity of a company has been, in fact, recognised much earlier
than in Salomon’s case. In Re. Kondoi Tea Co. Ltd. (1886) ILR 13 Cal. 43], it was held by Calcutta
High Court that a company was a separate person, a separate body altogether from its shareholders.
In Re. Sheffield etc. Society (22. Q.B.D. 470), it has been held that a corporation is a legal person,
just as much as an individual, but with no physical existence.

It should be noted that a company incorporated under the Companies Act is a non-statutory
body. There is neither a statutory nor a public duty imposed on it by a statute in respect of which
enforcement could be sought by means of writ of mandamus nor is there in its workmen any
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corresponding legal right for enforcement of any such statutory or public duty [Ramsingh v. Fertilizer
Corporation of India (1980) 50 Comp. Cas. 553].

In a recent case, Gujarat High Court has distinguished a limited company from its shareholder.
Limited company is a separate legal entity distinct from its shareholder. Merely because there is
only one shareholder, the entities which are otherwise distinct, one is natural person and the other
is an artificial juristic person, it cannot be contended that the said entities merge and one can act
for and on behalf of other [Floating Services Ltd. v. MV San Francesco Dipolaba (2004) 52 SCL
762 (Guj.)].

3. Perpetual succession: A company incorporated never dies. It has a perpetual succession.
Its members may come and go but the company can go on forever and remain the same entity.
The death or insolvency of the members does not affect the corporate existence of the company.
It may be wound up. On winding up, it ceases to exist.

Prof. Grover in his book on Modern Company Law says that “A company continues to exist
even if all the members are dead. During the war all the members of one private company while
in general meeting were killed by a bomb. But the company survived. Not even a hydrogen bomb
could destroy it”.

4. Artificial person but not a citizen: Company is an artificial person. It functions through
its Board of Directors. However, it is not a citizen as it cannot enjoy the rights under the Constitution
of India or Citizenship Act. In State Trading Corporation of India v. C.T.O. (1963) S.C.J. 705,
it was held that neither the provisions of the Constitution nor the Citizenship Act apply to it. It
may have a domicile. It should be noted that though a company does not possess fundamental
rights, yet it is a person in the eyes of law. It can enter into contracts with its Directors, its members
and outsiders. Company being an artificial person, its nationality is to be determined in reference
to the law of country where it is incorporated [TDM Infrastructure (P) Ltd. v. Development India
(P) Ltd. (2008) 14 SCC 271].

Justice Hidayatullah once remarked that if all the members are citizens of India, the company
does not become a citizen of India any more than, if all are married, the company would be a
married person.

5. Transferable shares: A company has the greatest advantage of its shares being easily
transferable. Unlike a partnership concern, where against the will of the partners, the transferee
does not become a partner, the members in an incorporated company can easily transfer their
shares. Section 82 of the Companies Act provides that the shares or debentures, other interest of
any member in a company shall be movable property, transferable in the manner provided for in
the articles of the company. However, in a private limited company, there are certain restrictions
on the transferability of its shares.

6. Limited liability: The novel idea of limited liability was for the first time introduced by
the Companies Act of 1857. Any person can participate in the share capital of an incorporated
company and limit his liability to the extent of his participation.

Limited liability, in other words, means, the members cannot be called upon, in case of liquidation
or winding up of the company to contribute more than what has been agreed by them to subscribe,
by way of participation in the share capital of the company. Unlike a partnership concern where
the liability of each partner is unlimited and he can be called upon to shell out the last penny in
his pocket to meet the liabilities of the partnership concern; in an incorporated company, the members
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can be called upon to contribute only to the extent of their unpaid up capital on the shares subscribed
by them. This secures the members and encourages large-scale investments in an incorporated
form of organisation.

7. Common seal: Company has a separate legal existence under its own common seal. It
can enter into contracts with outsiders, with its Directors or with its members. The common seal
of the company gives it an independent existence.

8. Separate property: Company being a distinct and legal personality can own, enjoy and
dispose off property in its own name. It is the owner of its capital and assets though contributed
by its members. The shareholders are not the owners of the company’s property. In Hyderabad
(Sind) Electric Supply Co. v. Union of India (AIR 1959 Punj. 199), it was held that the property
of the company is not the property of the shareholders. It is the property of the company.

There is nothing to warrant the assumption that a shareholder has any interest in the property
of the company, which is a juristic person and which is entirely distinct from the shareholders
[K.S. Mothilal v. K.S. Kasimaris Ceramique (P) Ltd. (2004) 50 SCL 116 (Mad.)].

9. Capacity to sue and be sued: A company can sue and be sued in its corporate name.
The company’s right to sue arises when some loss is caused to the company, or the property

or the personality of the company, as distinct from a loss occasioned to the directors of the company.
A company is a person separate from its members, may even sue one of its own members for
libel [Floating Services Ltd. v. MV San Fransceco Dipolaba (2004) 52 SCL 762 (Guj.)].

COMPANY AND PARTNERSHIP DISTINGUISHED

Partnership

1. Registration: Registration of a firm is not
compulsory.

2. Membership: Minimum two persons constitute a
partnership. Maximum membership in case of
partnership doing banking business is ten persons
and for other business is twenty persons.

3. Legal Status: A firm has no separate legal status.

4. Property: Property of the firm is the property of
the partners.

5. Contracts: A partner cannot contract with the firm.

6. Management: Management vests in the hands of
the partners except in the case of a dormant or
sleeping partner.

7. Existence: Partnership has no perpetual existence.

Company

Registration of a company is compulsory under the
Companies Act.

Minimum two and maximum fifty constitute a Private
Limited Company and minimum seven and maximum
unlimited constitute a Public Limited Company.

A company has a separate legal existence of its own and
is considered a separate person from its members.

Property belongs to the company.

A shareholder can contract with the company.

Management vests in the Board of Directors elected by
the shareholders.

Company has a perpetual existence.
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SUMMARY

Birth of Company: Company form of organisation took its birth in its first law regulating companies in
1850. Subsequent to that various legislations regulating companies were enacted and amended. Companies Act
of 1913 regulated companies till 1956. As the Act of 1913 proved inadequate, Companies Act of 1956 came into
effect from 1st April, 1956. This Act has also been amended in 1999, 2000 and 2002 by two amendments. The
object of the Act is to encourage investment, to ensure proper administration, to prevent malpractices and to arrange
for investigations.

What is a company? A company registered under the Act or an existing company is a company. It is a
form of business organisation, an association of persons for some common purpose.

The characteristics of a company:
(1) It requires compulsory registration.
(2) It is a distinct person possessing its own identity and separate legal entity.
(3) It has a perpetual succession.
(4) It is an artificial person but not a citizen.
(5) Its shares are easily transferable, but a private limited company has restrictions on transferability of

its shares.
(6) The liability of the members is limited.
(7) It has separate legal existence under its common seal.
(8) The Company is the owner of its property and not the shareholders.
(9) Company can sue and be sued.
Company and Partnership distinguished: Company requires to be registered under the Companies Act

while registration of a firm is not compulsory. Company has a separate legal existence of its own while a firm
has no separate legal status. The liability of the partners in the firm is unlimited while the liability of the shareholders
in a company is generally limited. Shareholder of a company is not an agent of the company while every partner
is the agent of the other partner.

8. Liability: Partners of the firm are liable to unlimited
extent, i.e., in partnership, there is an unlimited
liability.

9. Creditors: Creditors of the firm are also the creditors
of the partners individually.

10. Transfer: A transferee of a partner’s interest can
become a partner of the firm only with the consent
of all other partners.

11. Statutory Obligations: Partnership has less statutory
obligations.

12. Death: Death of a partner may mean dissolution
of partnership.

13. Accounts: Accounts of the partnership firm need
not be audited by an Auditor.

14. Agency: Every partner is an agent of the other
partner.

The liability of shareholders is generally limited.

Creditors are only the creditors of the company and not
of individual shareholders.

The transferee becomes a member of the company.

Company is regulated strictly under the Companies Act.

Death of a shareholder does not affect the existence of
a company.

Accounts of a company must be audited by an Auditor.

Shareholder of a company is not an agent of the company
or of the other shareholders.
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TYPICAL QUESTIONS

1. Define a “Company”. What are its characteristics?
2. Discuss the notion of a corporate personality in the light of the decision given in Saloman v. Saloman &

Co. Ltd.
3. Distinguish between a company and a partnership firm.
4. What is the concept of a ‘limited’ liability? Can a company own property in its name?
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