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PREFACE

We are pleased to place before the esteemed readers a book on Business Laws for
B.Com. students of Andhra Pradesh University as per Choice Based Credit System.

The book has several distinctive features. These include the following:
 Comprehensively covers the course content requirements of the students appearing in the

paper “Business Laws” at B.Com. IV Semester Examination of Andhra Pradesh University
and those having similar course contents.

 Written in simple and straight style.
 Gives a lucid explanation of the basic provisions of law with plenty of illustrations supported

by case laws.
 Incorporates at the end of each chapter:

 Objective type questions with short answers to enable the students to test their
understanding.

 Essay type questions for review, discussion and practice.
 Practical problems with short answers for sharpening the knowledge of students.

 Broadly classified into Three Sections, each covering a separate enactment(s) and conveniently
divided into several concise but complete chapters covering specific topics.

 Provides Learning Objectives at the beginning of each chapter to tell the students what he
will learn after studying the chapter.

 Defines Key Terms introduced, at the end of each chapter, for recapitulation and better grasp
over the subject.

 Incorporates in the preliminary pages topic wise coverage of the relevant syllabus in the
book.

 Bound to prove a refreshing guide for business executives.
We are confident that, with all these PLUS features, the readers will find the book extremely

useful and rewarding for them. Constructive and helpful suggestions for improvement in the book will
be gratefully acknowledged.

A-2/156, Paschim Vihar DR. S.N. MAHESHWARI
New Delhi - 110 063 DR. S.K. MAHESHWARI
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INTRODUCTORY

LEARNING OBJECTIVES
  A careful study of  this chapter wi ll enable you to :
 understand the concept of law;
 differentiate between Law and Mercantile Law;
 identify the different sources of Indian Mercantile Law; and
 explain the meaning of certain key terms.

MEANING OF LAW

The term law refers to rules of conduct enforced by the State to maintain peace and order in the
society. Their objective is to provide security and uniformity by regulating human actions. In the
absence of law, life and business will become a matter of survival not only of the fit test but also of
the most ruthless. Since laws are backed by the authority and the power of the State, they are
enforceable against all individuals irrespective of their social status.

It will be appropriate here to give definit ions of the term law by some eminent scholars :
“Law is the body of principles recognised and applied by the State in administrat ion of just ice.”

— Salmond
“A law is a rule of conduct imposed and enforced by the sovereign.” — Austin
“Law in it s most  general and comprehensive sense signifies a rule of act ion and is applied

indiscriminately to all kinds of act ions whether animate or inanimate, rat ional or irrat ional.”
— Blackstone

Thus, law may be defined as the system of rights and obligations which the State enforces.

MEANING OF MERCANTILE OR BUSINESS LAW
The term ‘Mercantile or Business Law’ or ‘Law Merchant’ refers to those legal rules which govern and
regulate mercantile or business transactions. These rules, regulations, etc. bring a sense of seriousness
and definiteness in business dealings. They provide for rules regarding the validity of making contracts
and their performance. They deal with various types of contracts such as those relating to partnership,
sale of goods, agency, bailment, indemnity and guarantee. Mercantile Law also includes in its fold
the laws relating to the joint stock companies, carriage of goods, insurance, insolvency, etc.

SOURCES OF INDIAN MERCANTILE OR BUSINESS LAW

The main sources of Indian Mercantile or Business Law are as follows :

(1) English Mercanti le Law : Indian Mercantile Law is largely based on English Mercantile
Law. As a matter of fact, even after independence, in the absence of provisions regarding
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any matter of the Indian law, the provisions of the English law are generally accepted in
the Indian Courts.

(2) Statutes of  Indian Legislatures : Most of the Indian laws are in the form of Acts passed
by the Legislatures. Both the Central Legislatures (i.e., the Parliament) and the State
Legislatures are empowered to enact laws relating to matters which come within their
jurisdiction. For example, the Companies Act, 1956 has been enacted by the Parliament
while the different State Legislatures have enacted the Sales Tax Acts applicable to their
respective States.

(3) Judicial Decisions : Past judicial decisions acquire the force of precedents and are generally
followed by law courts in deciding similar cases. In our country, the courts have been
divided into three groups : (i) the Supreme Court, (ii) the High Courts and (iii) the Sub-
ordinate Courts. The Supreme Court is the final court of appeal. For the court of same
stature, earlier decisions have only a guiding and persuasive value. However, for a court
of a lower stature, the decision given by the court of a higher stature regarding the same
subject matter is usually taken as having binding effects.

(4) Customs and Usage : Customs and Usage also play a significant role in regulating business
transactions. This fact has been accepted by many Indian statutes. For example, section 1
of the Indian Contract Act states that 'nothing therein contained shall affect any usage
or customs of trade'. Similarly Section 1 of the Negotiable Instruments Act also provides
that 'nothing therein contain shall affect any legal usage relating to Instruments in an
oriental language1.

KEY TERMS

 Law : Rules of conduct enforced by State to maintain peace and order in the society.

 Mercanti le Law : Legal rules which govern and regulate mercantile transactions.

TEST QUESTIONS

Object ive Type : Test Your Knowledge

1. State whether each of the following statements is True or False
( i ) Laws are framed by the State to maintain peace and order in the society.

( i i ) Mercant ile Law and Law Merchant are synonymous terms.

1. These Instruments are popularly termed as ‘Hundis’.



( i i i ) Customs and usages have no role to play in regulat ing business transact ions.
( iv) Past judicial decisions have to be accepted by the law courts while giving decisions in future.
(v) Both the Parliament and State Legislatures have the power to make laws.

[Ans. (i) True; (ii) True; (iii) False; (iv) False; (v) True]
2. Fill in the blanks:

(i) The decisions of a High Court are binding on all the ___________ Courts.
(CS Foundation, June 2008)

(ii) Law means a ___________ of rules. (CS Foundation, June 2008)

[Ans. (i) Subordinate (ii) Set]

Essay Type : For Review, Discussion and Pract ice

1. Explain the meaning of the term 'law'. Different iate it  from Mercant ile Law.
2. State the main sources of Indian Mercant ile Law. (CS Foundation, Dec. 2004, June 2011)

Introductory 1.3





SECTION 1

THE INDIAN CONTRACT ACT, 1872





Chapter 1

GENERAL PRINCIPLES

LEARNING OBJECTIVES

  A careful study of  this chapter wi ll enable you to :
 understand the meaning of the term contract;
 identify the essentials of a valid contract;
 classify the contracts into different categories; and
 explain the meaning of certain key terms.

SCOPE AND APPLICATION

The Indian Contract Act is the most important constituents of Indian Mercantile Law. It affects every
person since every one of us enters into a contract virtually every day. When a person takes a seat
in a bus or lends a book to his friend or deposits money in a bank account or purchases goods on
credit, he enters into a contract though he may not be conscious of this fact. The law of contracts
is of immense importance to a businessman since all his transactions are based on contracts.

The Indian Contract Act came into force from 1st September, 1872. It has been amended several
t imes. The notable amendments have been in 1886, 1891, 1899, 1930, 1932 and 1997. The Act has
been mainly enacted to ensure that the obligations prescribed by agreements and the reasonable
expectations created by them are fulfilled by the concerned parties to the agreements. The Act applies
to the whole of India except the state of Jammu and Kashmir.

The Act largely deals with :

(i) the general principles applicable to contracts;

(ii) the condit ions necessary for making a valid contract;

(ii i) the principles applicable to quasi contracts; and

(iv) the principles applicable to some special contracts like those of Indemnity, Guarantee,
Bailment and Agency.

It may be noted that the Contract Act is not applicable to all types of contracts. There are
certain contracts which are governed by special laws. For example, the Transfer of Property Act is
applicable to all contracts, relating to immovable property. Similarly, the Negotiable Instruments Act
regulates all contracts regarding cheques, bills of exchange and promissory notes. The Sale of Goods
Act deals with contracts of sale of goods, etc. The provisions of the Contracts Act are mostly general
in nature and they are applicable to special contracts mentioned above only  to the extent that they
are not contrary to the provisions of the special Acts governing them. Similarly, the Contract Act
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does not affect particular custom and usage of trade unless otherwise specifically agreed by the
parties.

TYPES OF RIGHTS

Rights available to a person may be divided as rights in rem and rights in personam. Right in rem
implies a right available against the whole world. Right in personam is available only against a
particular individual. The Contract Act deals with rights in personam and not with rights in rem.

Examples : (i) A is the owner of a house. As owner of the house he has the right of it s quiet
possession and enjoyment against the whole world. This is, therefore, his right in rem.

(ii) A is indebted of B to the extent of ` 1000. B’s right to recover money from A will be termed
as right in personam as it  is available only against A and none else.

Thus, rights to property are right in rem and rights arising out of contracts are rights in
personam.

MEANING OF CONTRACT

It  will be appropriate to go through definit ions given by some eminent jurists to understand the
meaning of the term contract.

“An agreement creat ing and defining obligat ions between the part ies”. — Salmond

“A contract is an agreement enforceable at law made between two or more persons, by which rights
are acquired by one or more to acts or forbearances on the part  of the other or others”.

— Sir William Anson
“Every agreement and promise enforceable at law is a cont ract”. — Sir Federick Pollock

Sec. 2 (h) of The Indian Contract Act defines a contract as, ‘an agreement enforceable at law’.
Every contract, thus, combines two essential elements (i) agreement and (ii) obligation. It creates
rights and obligations between the parties to the contract, which are correlative. In case a party
refuses to honour a contracted obligation it will give right of action to the other party.

The essential requirements of a contract, based on the above definit ions can be put as follows:

(1) Two Parties : Two parties are necessary to make a contract. The person who makes the
promise is known as the ‘promisor’ and the person to whom the promise is made is known
as the ‘promisee’. As a matter of fact, in a contract, each party is a promisor as well as a
promisee. For example, when A promises to sell his car for a sum of ` 10,000 to B, A is
a promisor because he has promised to sell his car while he is also a promisee because there
is a promise from B to pay a sum of ` 10,000 to him. The same is also applicable to B.

(2) An Agreement : There has to be an agreement between two parties. An offer when accepted
becomes an agreement. Thus, an agreement implies an ‘offer’ and acceptance. The term
offer implies the willingness of a person to do or not to do something and its communication
to the other, while acceptance means assent by the party to whom the offer has been made.
For example, if A says to B that he is willing to sell him his car for a sum of ` 10,000,
it is an offer from A. If B gives his assent to this offer, it  will be said that he has accepted
the offer and an agreement will come into existence.

(3) Legal Obligation : The agreement should give rise to a legal obligation, i.e., obligation
which is enforceable at law. Agreements which give rise only to social or domestic obligations
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1. Balfour v. Balfour (1919) 2 K.B. 571.
2. Rose & Frank Co. v. Crompton & Bros. (1925) A.C. 445.
* (3rd Dec. 1862 - 19th Sept. 1924) Legal Scholar, Judge, New Zealand.

cannot be termed as contracts. An agreement to go to a picture or attend a marriage
ceremony is not a contract as it  does not give rise to any legal obligation. They are often
not intended to be binding in law. The most usual form of agreements, which do not
constitute a contract, are the agreements made between husband and wife. They are not
contracts because the parties do not  intend that  they should be attended by legal
consequences.1 But where A agrees B to supply him 1,000 bales of cotton at  ̀  100 per bale,
there is a contact, because if any party is not prepared to fulfil his part, the other party
can have recourse to legal remedies.

From the above following conclusions can be drawn:

(a) All agreements are not contracts : Agreement is a much wider term than a contract. As
stated above, an agreement may or may not give rise to legal obligations. An agreement which does
not create legal obligation, is not a contract. Agreements which the parties declare not to be binding
also do not constitute contract. They may be just ‘honourable pledges’ and expressly stated to be
‘outside the jurisdiction of any court.’2

Examples : ( i) If A agrees to come to the house of B for a dinner at  B’s request , there is an
agreement, but  it  cannot be termed as a contract because it  does not carry any legal obligat ion.

(ii) A of Ceylon came to England with his wife for a holiday. While returning to Ceylon on the
expiry of his leave, he promised his wife, who on medical grounds had to remain in England, a household
allowance of £ 30 a month unt il she joined him in Ceylon. After some t ime when the two part ies
separated from each other, the wife claimed the allowance. The Court  did not  allow the claim on the
ground that  domest ic arrangements are outside the realm of contract  altogether.3

(b) All obligations also do not constitute contracts : Any obligation which arises independently
of an agreement, cannot be the basis of a valid contract. According to Anson, only that obligation
is a contract, which directly contemplates and creates an obligation and is intended to have any legal
consequences. Obligation to maintain wife and children does not arise out of contract. Obligation
to observe the provisions of the various Acts also does not arise out of a contract.

Therefore, to sum up, a contract results from a combination of agreement and obligation. But,
it is not necessary that all agreements should create an obligation between the parties to the agreement.
An agreement may exist without any legal obligation, but a contract cannot. In order that an agreement
should be a contract, it  must create legal obligation on both the parties. It must impose compulsion
upon a person or persons to do or not to do a certain act. Obligations may also relate to either social
or legal matters. But the Law of Contracts is confined only to such legal obligations as are traceable
only to agreements. Agreements giving rise to social obligations will also not constitute binding
contracts. Obligations arising from a trust, a decree or from statutes do not fall within the scope of
the Contract Act. Hence ‘the law of contracts is not the whole law of agreements nor is it  the whole
law of obligations. It is the law of those agreements which create obligations, and those obligations
which have their sources in agreements.’ —  Sir John William Salmond*
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ESSENTIAL ELEMENTS OF A VALID CONTRACT

The following are the essential elements of a valid contract :

(1) Agreement : Agreement means communication by the parties to one another their intention
to create relationship. This requires a proposal from the side of one party and its acceptance
by the other party. Thus, a contract requires two parties— one making the proposal and
the other accepting it.

(2) Competent Parties : Both the parties entering into an agreement should be competent
to make contract. Every person who has attained the age of majority, possesses sound mind
and is not subject to any other legal disqualifications, is considered competent to enter
into a contract.

(3) Free Consent : The term consent means understanding the same thing in the same sense
by the parties entering into an agreement. Consent is said to be free if it  has been given
by the parties independently without any fear or favour. In order to make a contract valid,
it  is necessary that parties to the contract not only give their consent, but should also be
free.

(4) Consideration : A contract enforceable by law must also be supported by consideration.
Consideration means ‘something’ in return. This implies that the parties entering into an
agreement should get something in return for the promises they are making to make such
promises a valid contract.

(5) Legal Object : The object of the agreement should be legal. In other words the agreement
should not violate the provisions of some law or it  should not relate to matters which are
forbidden by law.

(6) Not Expressly Declared Void : The agreement must have not been expressly declared void
by any law in force in the country.

(7) Compliance wi th the Legal Formali t ies : The prescribed legal formalit ies of writ ing,
registration etc., if necessary, for the agreement to make it enforceable by law, must have
been observed. Certain other Acts also prescribe some legal formalities, which if not observed,
will make the agreements void.

A list of such agreements is given below :

Contracts which must be in writing : Following are some of the contracts or documents which
must be in writ ing, otherwise they will not be valid :

(1) A promise to pay a t ime-barred debt.

(2) An arbitration agreement.
(3) Lease agreements for a period of more than three years.
(4) Contracts of insurance.
(5) Negotiable Instruments e.g., bills of exchange, cheques or promissory notes.
(6) Memorandum and Articles of Association of a company.
(7) Contracts relating to transfer of immovable properties.
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CL A SSIFICA TION OF CONTRA CTS

Enforceability M ode of C reation

Express C ontracts

Valid Void Illegal U nenfor-
ceable

Execu-
ted

Execu-
tory

Im plied Contracts

Extent of Execution

(1) A promise made without consideration on account of natural love and affection between
parties standing in near relation.

(2) Documents of which registration is compulsory under Sec. 17 of The Registration Act,
1908.

(3) Contracts relating to the transfer of immovable properties under The Transfer of Property
Act, 1882.

(4) Memorandum and Articles of Association, debentures, mortgages and charges under The
Companies Act, 1956.

CLASSIFICATION OF CONTRACTS

Contracts may be classified into different categories depending upon their (i) enforceability, (ii) mode
of creation and (iii) extent of execution. This has been given in the chart as follows:

1. Classification of Contracts on the Basis of Enforceability

(a) Valid Contracts : Contracts which satisfy all the essential elements of a valid contract as laid
down by Section 10, are enforceable in a court of law. Such contracts are termed as valid contracts.

(b) Void Contracts : An agreement may be enforceable at the t ime when it was made but later
on, due to certain reasons, it  may become void and unenforceable. Such agreements are known as
void contracts.

Following are some of such contracts :

(i) A contract becomes void by supervening impossibility or illegality (Sec. 56).

(ii) A voidable contract becomes void, when the party, who had the option to avoid it , decides
to repudiate the contract.

(ii i) A contingent contract to do or not to do something on the happening of an event becomes
void when the event becomes impossible (Sec. 32).

Examples : (i) On 15th January. A agrees with B to sell him horse for a sum of ` 500 on 20th

Contracts which must be registered : Following are some of the contracts (or documents containing
contracts) which must be registered:
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February. The horse dies on 21st January. The performance of the agreement was possible at the t ime
when it  was made, but now its performance becomes impossible on account of supervening impossibility.
It  is, therefore, a void contract.

(ii) A, by exercising coercion over B, makes him agree to sell his horse worth ` 500 for a sum
of ` 100 only. The agreement is voidable at the opt ion of B. He may at his opt ion adopt or rescind the
contract. In case B decides to rescind the contract, the contract between A and B would be void.

(iii) A agrees to sell 1,000 tonnes of wheat to B @ ` 500 per tonne in case his ship reaches the
port  safely by 15th February. The ship fails to reach by the st ipulated date. The contract between A and
B is void.

Such contracts can appropriately be termed as ‘contracts which have become void’ in place of
‘void contracts’.

Void Agreement : According to Sec. 2(g)  ‘an agreement not enforceable by law is said to be
void.’ Thus, a void agreement is one which is deficient in essentials so as to be destitute of legal
effects. Such an agreement is taken to be non-existent and is a nullity in its effects. It does not create
any legal rights between the parties. All illegal or immoral agreements are void. Bilateral mistake of
a material fact also makes an agreement void.

Example : A agrees with B, in considerat ion of ` 100, to draw two parallel lines in such a way
as to cross each other. The agreement is impossible to perform and, therefore void.

Void Agreement and Void Contract
Thus, a void agreement is void from the very beginning, i.e., void ab initio, while a void

contract was valid at the t ime when it was made but becomes void later. An agreement, which is
found to be void ab initio or which becomes void subsequently, as stated earlier, will have the
following effects :

(a) The agreement shall be unenforceable.

(b) Money paid or property transferred by one party to another is recoverable. This principle
will not apply where both the parties knew or were expected to know about the illegal or
void nature of the agreement at the t ime when it was made. This has been discussed in
detail at the end of Chapter 12 in this Section.

(c) Collateral transactions shall not become void unless the agreement has also been illegal.
Example : A test  match is going on between India and Pakistan. A agrees to pay a sum of ` 100

to B if India wins the match. India wins and in order to pay off B, A borrows a sum of ` 100 from C.
C knows the purpose. The agreement  between A and C is a collateral t ransact ion. Since a wagering
agreement is void and not il legal (except in the old State of Bombay), notwithstanding the original
agreement between A and B being void, the collateral agreement between A and C is perfect ly valid.

(d) All lawful promises which are severable shall remain valid and can be enforced.

(c) Voidable Contracts : ‘An agreement which is enforceable by law at the option of one or
more of the parties thereto, but not at the option of other or others, is voidable contract.’ [Sec. 2( i) ] .
Thus, a voidable contract is a contract with a flaw of which the aggrieved party may, at his option,
take benefit. He has the option either to affirm it and elect to carry out the contract in spite of the
defect or to reject it . The other party will have no right to avoid it . The contract shall remain valid
so long as it is not repudiated or avoided by the party entit led to do so. Agreements induced by
coercion, undue influence, fraud or misrepresentation are voidable at the option of the party whose
consent has been so obtained.
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Example : A by giving false descript ion persuades B to purchase certain goods. B on discovering
the misrepresentat ion can repudiate the contract or elect to carry out the contract in spite of the defect.

The party rescinding the contract is entit led to get damages for any loss that he might have
suffered from the other party on account of making that contract. But in case he (the aggrieved
party) has received some benefit under the contract, he must restore such benefit to the person from
whom it was received.

Difference between Void Agreements and Voidable Contracts
1. Enforceability : Void agreements are unenforceable from the very beginning. They are void

ab initio. A voidable contract becomes unenforceable only when the party at whose option contract
is voidable chooses to rescind it. It  continues to be valid t ill it  is repudiated by the person entit led
to do so. A void agreement cannot be enforced at all. A voidable contract can be enforced if the
option is exercise to enforce it.

No one can acquire any t it le on goods contained under a void agreement. But a bona fide holder
for value will acquire better t it le on goods obtained from a person who had t it le to the same under
a voidable contract.

2. Restitution and Compensation : (a) In the case of void agreements, restitution is always
allowed except where illegality or void nature of the agreement was known or expected to be known
to both the parties from very beginning, e.g., where a minor who had not misrepresented his age
was a party to the contract.

But in voidable contract, when they are rescinded, benefit will be restored as far as may be
possible.

(b) As a void agreement cannot be enforced at law, there arises no question of the compensation
on account of the non-performance of the agreement. But, in case of voidable contract, if a person
rightfully rescinds a contract, he is entit led to compensation for loss or damages suffered by him
on account of the rescission of the contract.

3. Effect on Collateral Agreements : A voidable contract also does not affect the collateral
contract just as a void agreement. But where the agreement is void on account of the illegality of
the object and consideration, the collateral agreements will also become void.

Following examples will explain the difference between void agreements and voidable contracts:
Examples : (i) A, a doctor by exercising undue influence over his pat ient B, makes him agree to

sell his car worth ` 10,000 for a sum of ` 5,000. The contract is voidable at the opt ion of B; but if he
does not exercise his opt ion the contract  wil l remain valid.

(ii) B has two cars, one blue and other red. He wishes to sell his blue car. He makes an offer to
sell his car to A for a sum of ` 5,000. A accepts the offer thinking that it  is about the red car. There
is no consensus ad idem (ident ity of mind) and, therefore, the agreement is void.

(d) I l legal Contracts : It  will be appropriate to use the term illegal agreement in place of illegal
contract. The term ‘illegal agreement’ has a wider conception than void agreement. All illegal agreement
are void but all void agreements are not necessarily illegal, e.g., a wagering agreement is void but
not illegal or an agreement with a minor is void but not illegal. An illegal agreement is destitute
of legal effect ab initio (i.e., from the very beginning) but a contract may become void subsequently
on the happening of an event which makes it illegal. Money paid or property transferred by one party
to the other, in the case of an illegal agreement, shall in general be not recoverable. But incase of
agreements which were valid in the beginning but had become illegal on account of the happening
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of some event or where the parties did not know of illegality, the money paid or property transferred
might be recovered. A void agreement does not affect the performance of collateral transactions, but
illegality of the original contract will make even the collateral transactions tainted with illegality.
Illegal agreements need not necessarily be criminal in nature. When the contract is illegal, the court
will, of its own motion, refuse to enforce it even though the illegality has not been pleaded by the
defendant.

Examples : (i) A promises to pay a sum of ` 100 to B if he B gives a good beat ing to C. B gives
a good beat ing to C and A, in order to pay B, borrows from D a sum of ` 100, D knows the purpose
for which money has been borrowed from him. The agreement between A and B being illegal, the collateral
t ransact ion between A and D will also be illegal.

(ii) A agrees to pay B a sum of ` 100 if it  rains tomorrow. It  rains tomorrow and in order to pay
B, A borrows a sum of ` 100 from D. D knows the purpose for which money has been borrowed from
him. The agreement between A and B, being of wagering nature, shall be void (except in Maharashtra
and Gujarat where wagering agreements are illegal on account of Bombay Act) but the collateral t ransact ion
between A and D will be perfect ly valid.

Difference between Void and Illegal Agreements
1. All illegal agreements are void, but all void agreements are not illegal.
2. Unlike illegal agreements, there is no punishment to the parties to a void agreement.
3. Agreements collateral to void agreements are valid but agreements collateral to illegal

agreements are void ab-initio.
4. Illegal agreements are void from the very beginning, but sometimes valid contracts may

subsequently become void.
(e) Unenforceable Contracts : Certain contracts become void because the law courts will not

enforce them. These contracts have all the essential characterist ics of a contract and are perfectly
valid in their substances yet they cannot be enforced because of certain technical defects. They
include contracts which are incapable of being enforced on account of non-observance of certain
formalit ies required by special provisions of law such as those of writ ing, attestation, registration,
etc. Some of them can be enforced if the technical defect is removed. For  example, if a document
embodying a contract is understamped, the contract is unenforceable, but if the requisite stamp is
affixed (if allowed), the contract becomes enforceable.

2. Classification of Contracts on the Basis of Mode of Creation

(a) Express Contracts : Contracts entered into between the parties by words spoken or written,
are termed as express contracts. In such contracts, parties make oral or written declaration of their
intentions and of the terms of the transaction.

Example : A writes to B, ‘I am prepared to sell my horse for a sum of rupees five hundred. B accepts
A’s offer by a telegram. The contract  will be termed as express cont ract.

(b) Implied Contracts : Contracts which come into being on account of the act or conduct
of the parties and not by their express words, written or spoken, are known as implied contracts.
Blackstone defines implied contracts as those ‘which reason and justice dictate and which the law,
therefore, presumes that every man undertakes to perform.’

Example : A takes a seat in a bus. There is an implied contract that he will pay the prescribed
fare for taking him to his dest inat ion.
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In some cases, in spite of no agreement between the parties, the law takes it for granted on
account of the circumstances that the contractual relationship exists between two parties. Actually
such obligations do not arise out of agreements, and therefore, properly speaking they cannot be
termed as contracts. The Contracts Act calls such obligations as ‘relations resembling to those of
controls’. These relations have been discussed in detail in Chapter 11 of this section.

Example : A sends a parcel of fruits to his friend B. The parcel is misdelivered to C, who takes it
as a birthday present from his friend. C must pay for the price of the fruits.

3. Classification of Contracts on the Basis of the Extent of Execution

(a) Executed Contracts : Where both the parties to the contract have fulfilled their respective
obligations, contract is said to be executed. In other words, an executed contract is one where nothing
remains to be done by either party.

Example : A sells a radio set to B for ` 300. B pays the price. Both the part ies have performed
their respect ive obligat ions, and therefore, it  is an executed contract.

(b) Executory Contract : Where one or both the parties to the contract have still to perform
certain things in future or under the terms of the contract something remains to be done, the
contract is termed as an executory one, e.g., delivery of goods has been given but price has not been
paid or both the delivery of goods and payment of price have to be made at a future date.

Example : A  agrees to paint a picture for B  and B in considerat ion promises to pay A a sum of
rupees one hundred. The cont ract is executory.

In a contract where one party has performed his promise but the other has still to perform his
part, the contract will be taken as partly executed  and partly executory.

Example : A agrees to paint a picture for B and B in considerat ion pays a sum of ` 100 to A. The
contract is executed as regards B, but executory as regards A.

On the basis of execution, the contracts may also be divided as :
(1) Unilateral contracts.
(2) Bilateral contracts.
(1) Unilateral Contracts : A contract is said to be unilateral where one party has performed

his obligation either before or at the t ime when the contract comes into existence. It is
only the obligation of the other party which remains outstanding at the t ime of formation
of the contract. Such contracts are also termed as contracts with executed consideration.

Example : A, a coolie, puts B’s luggage in the carriage. The contract comes into existence as soon
as the luggage is put. It  is now for B to perform his obligat ion by paying the charges to the coolie.

(2) Bilateral Contracts : A contract is bilateral if the obligations of both the parties are
outstanding at the t ime of the formation of the contract. They are, therefore, executory
contracts with executory consideration.

Example : A promises to sell his car to B after 15 days. B promises to pay the price on the delivery
of the car. The contract is bilateral as obligat ions of both the part ies are outstanding at the t ime of
the formation of the cont ract.

It  is to be noted that the contract comes into existence on the date on which it is entered into
between the parties. The date of its execution is immaterial for determining the validity of the
contract. The mere fact that the performance of the contract has been postponed does not mean that
the contract was never entered into.
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Example : A agrees to supply 500 bags of rice to B three months after 15th January the date on
which he will enter into a contract with B. Though performance of the contract has been deferred for
three months but the contract will be taken to have come into existence right on 15th January.

From the above, it  follows that a contract is a contract from the t ime it is made and not from
the t ime its performance is due.

KEY TERMS

 Agreement : An offer when accepted becomes an agreement.
 Contract : An agreement enforceable by law.
 I l legal Agreement : An agreement against the provisions of law.
 Void Agreement : An agreement enforceable at the t ime when it was made; but later on

becomes unenforceable.
 Voidable Contract : An agreement enforceable at the option of one or more parties thereto;

but not at the option of the other or others.

TEST QUESTIONS

Object ive Type : Test Your Knowledge

1. Fill in the blanks
( i ) A contract is an agreement .............

( i i ) A void agreement is void from the ................
( i i i ) A voidable contract is void at  the opt ion of one of the cont ract ing part ies but not at  the

opt ion of the .......................
( iv) All illegal agreements are ........................ but not all void agreements are ...............................
(v) Collateral agreements are also void in case of ........................... agreements.

(vi ) A contract to contract  is ........................ a contract.
(vi i) An agreement not enforceable by law is.......................... (CCS Foundation Dec. 2012)

[Ans. ( i) enforceable by law; (ii) very beginning; (ii i) other or others; (iv) void, i llegal;
(v) i llegal; (vi) not ; (vii) void-ab-init io.]

2. Select the most  appropriate answer
( i ) A contract is made where :

(a) X agrees with Y to discover a treasure by magic.
(b) X bids at a public auct ion.
(c) A takes a sit  in a public omni bus.
(d) X promises in writ ing to give ` 500 to Y.

( i i ) Right  in rem implies :
(a) a right available against  the whole world.
(b) a right available against  a part icular individual.
(c) a right available against the Government.

( i i i ) A void contract
(a) is void from the very beginning.
(b) becomes void later on due to certain cont ingencies.
(c) is enforceable at  the opt ion of one of the contract ing part ies only.



General Principles 1.17

( iv) A void agreement  is one which is
(a) Valid but not  enforceable.
(b) Enforceable at the opt ion of both the part ies.
(c) Enforceable at the opt ion of one party.
(d) Not enforceable in a court  of law. (CS Foundation, June 2007)

(v) In case of void agreements, collateral t ransact ions are
(a) Also void
(b) Unenforceable
(c) Not affected
(d) Il legal (PCE, ICAI, Nov. 2007)

[Ans. (i) (c); (ii) (a); (ii i) (b); (iv) (d); (v) (c)]

Essay Type : For Review, Discussion and Pract ice

1. Explain the essent ials which must be fulfilled before an agreement becomes enforceable at  law.
2. “The law of contracts is not the whole law of agreements nor is it  the whole law of obligat ions.”

— (Salmond). Comment .
3. How do you dist inguish between Void, Voidable, Unenforceable and Illegal Contracts?
4. Different iate between (i) Executed and Executory Contracts, (ii) Formal and Simple Contract.
5. Different iate between :

(a) Unilateral and Bilateral Cont racts (CA Inter, Nov. 1987, 1990)
(b) Void and Illegal Agreements (CA Foundation, Nov. 2000; CA Inter, Nov. 1991,

CS Foundation, Dec. 2003, B.Com. (Hons.), Delhi 1987, B.Com. (Pass) 2000)
6. ‘A contract  is a cont ract from the t ime it  is made and not  from the t ime performance is due.’

Comment .
7. Explain the following :

( i ) A voidable contract  is valid t il l the aggrieved party opts to avoid it .
(ICWA Foundation, June 1998)

( i i ) Is there any difference between agreement and contract? (ICWA Foundation, June 2000)
( i i i ) Illegal agreements and void agreements are the same.

(ICWA Foundation, Dec. 1999; Dec. 2000)
( iv) An agreement to agree is a valid contract. (ICWA Foundation, June 2000)
(v) Dist inguish between void agreement and voidable cont ract. (ICWA Foundation, Dec. 2000)

(vi ) “All il legal agreements are void”— Comment . (ICWA Foundation, Dec. 2000)
(vi i) What are essent ials for validity of a contract? (ICWA Foundation, June 2001)

8. Dist inguish between ‘Void’ and ‘Voidable’ cont racts with relevant examples.
(GGSIPU, BBA (H), May 2002, B.Com. (Pass), Delhi 2005)

9. Define ‘Contract’. Explain essent ial elements of a valid cont ract.
(GGSIPU, BBA (H) , May 2002, 2004)

10. “All contracts are agreements, but all agreements are not contracts.” Discuss this statement in the
light of sect ion 10 of the act.

(B.Com. (Hons.) Delhi 1999 & 2003; GGSIPU, BBA (H), May 2003)
11. “In commercial and business agreements, the presumption is that the part ies intend to create legal

obligat ions.” Comment . (B.Com. (Hons.), Delhi, 1988)
12. “The law of contract is not the whole law of obligat ions.” Comment.

(B.Com. (Hons.), Delhi, 1991)
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13. “An agreement  enforceable at law is a contract .” Explain. (B.Com. (Pass) , Delhi 2005)
14. Dist inguish between ‘void cont ract’ and ‘voidable contract’. (CS Foundation, June 2008)
15. State the essent ial elements of a valid contract. (CS Foundation, Dec., 2011)
16. Comment on the following statements:

( i ) All contracts are agreements but all agreements are not  contracts
(B.Com (Hons.) Delhi 2010)

( i i ) In social agreements, the usual presumpt ions is that  the part ies intend to create legal
obligat ions. (B.Com (Hons.) Delhi 2011)

( i i i ) A void contract is one which is void ab-init io (B.Com (Hons.) Delhi 2012)
( iv) All void agreements are not  illegal but all i llegal agreements are void.

(B.Com (Hons.) Delhi 2010)
(v) Collateral t ransact ions to an il legal agreement  do not become void.

(B.Com (Hons.) Delhi 2011)

PRACTICAL PROBLEMS
1. Do the following const itute valid cont racts :

(a) when you board a bus;
(b) when you enrol for a correspondence course;
(c) when you call a taxi;
(d) when you buy an evening paper;
(e) when you put a penny in the slot  of a weighing machine;
(f) when you eat a meal at  a restaurant.

[Ans. Yes, in all cases.]
2. Father promised to pay his son a sum of ` 1 lakh if the son passed CA examinat ion in the first

at tempt. The son passed the examinat ion in the first  at tempt, but father failed to pay the amount
as promised. Son files a suit  for recovery of the amount. State along with reasons whether son can
recover the amount  under the Indian Contract Act, 1872. (PEE II , May 2005)

[Ans. The son cannot recover the amount of ` 1 lakh from father
since there was no intent ion to create legal relat ionship.]

3. W, the wife of H, who is lunat ic, purchased a diamond set of ` 10 lakhs from Beauty Jeweller on
credit . Referring to the provisions of the Indian Contract Act, 1872, decide whether the Beauty
Jeweller is ent it led to claim the above amount  from the property of H.(PEE-II, ICAI, June 2009)

[Ans. Beauty Jeweller is not ent it led to claim the price of diamond set from the property
of H because diamond set of worth ` 10 lakhs is not a necessity for W.]
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