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Preface

Law is the protector of the society and society remain weak and unsafe without the
judicial power. Any business and individual should work with in purview of law which
is mandatory. Law represents the values of a society. It has that have the force of formal
authority of threat and punishment, if they are broken. This makes any body to follow
law compulsory.
All business activities should be based on legal foundation. Every business should have
two fold effect, of offering and acceptance mutual consent sharing fruits of business,
protecting one’s right, facing the competitions, a care towards environment, vigilant
about various crimes and so on. The title “Company Law” is providing the boundaries
and protecting all such activities. Introduction to company, formation of a company,
company administration, share capital and debenture, corporate meetings so as are
some of Acts to create awareness among UG students.
The book is simple and easy to understand and fully convert with University of Calcutta
syllabi, with following criteria:
1. Every unit is covered with overview which gives a over all picture of the unit.
2. The over-view stands as a bird’s eyeview for easy understanding and memory on
  the examination point of view.
3. Explanation with diagram for clear ideas.
4. Authentic description of every topic.
5. Module questions at the end of every unit as per the pattern of question paper.
The book would not have seen the light, but for the grace of God and the blessings and
support of our family members and friends.
We offer our gratitude to Himalaya Publishing House Pvt. Ltd., who is leader in
Commerce and Management publications. Our sincere regards to Mr. Niraj Pandey, Mr.
Vijay Pandey and Mr. N. K. Mitra for interest shown and for the best effort put forth by
the matter of publication of this book.
Finally, we express our sincere thank to SPS, Bengaluru for their excellent computer
typesetting work and the printing.
Any suggestions regarding improvement and errors, if any, will be gratefully
acknowledged.

 Kolkata                             Authors
Jan. 2019
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INTRODUCTION TO COMPANY

Company is a voluntary association of persons formed for the purpose of doing business

having a distinct name and limited liability. It is a judicial person having a separate legal entity
distinct from the members who constitute it, capable of rights and duties of its own and

endowed with the potential of perpetual succession. It is an association or collection of individual

real persons and/or other companies, who provide some form of capital. This group has a

common purpose or focus and an aim of gaining profits. The group or association of persons

can be made to exist in law and then a Company itself is considered as “legal person”. The name

company arose because, at least originally, it represented or was owned by more than one real or
legal person.

A joint-stock company is a type of corporation or partnership involving two or more
individuals that own shares of stock in the company. Certificates of ownership are issued by the

company in return for each financial contribution, and the shareholders are free to transfer their

ownership interest at any time by selling their share holdings to others.

In modern corporate law, the existence of a joint-stock company is often synonymous with

incorporation and limited liability. As a consequence joint-stock companies are commonly known

as corporations or limited companies.

The company is managed on behalf of the shareholders by the Board of Directors, elected

at an Annual General Meeting. The shareholders can also accept or reject an Annual Report and

audited set of accounts. Individual shareholders can sometimes stand for directorships within the

company, should a vacancy occur, but this is uncommon. The shareholders are usually liable for
any of the company debts that exceed the company’s ability to pay. However, the limit of their

liability only extends to the face value of their share holding.

Meaning of Company

Company refers to a voluntary association formed and organized to carry on a business.
This is an organization or collection of individuals, whether natural persons, legal persons or a

mixture of both.

Meaning of Joint Stock Company

Joint Stock Company refers to a company having a joint stock or capital that is divided into

units of ownership interest, such as shares which may be transferred without consent of the

other shareholders.

Definitions of Joint Stock Company

According to H. L. Haney, “A Joint Stock Company is a voluntary association of

individuals for profit, having its capital divided into transferable shares the ownership of

which is the condition of membership”.
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Under Section 3(1) of Indian Companies Act, 1956, “A Joint Stock Company means a

company formed and registered under this Act or an existing company & Existing Company

means a company formed and registered under any of the previous company laws”.

FEATURES OF A JOINT STOCK COMPANY

The Features of a Joint Stock Company are:

i) Artificial Person: A company is an artificial person created by law. It is created by legal

process and not by natural birth. Even though it has no natural personality, it has legal

personality. Therefore it can enter into contracts, sue and can be sued, own property, appoint

employees and borrow money like any other natural person.

ii) Common Seal: The common seal can serve as its signature. The common seal is affixed on

all important documents and contracts which is witnessed by signature of two directors and

countersigned by secretary where ever required. The common seal is kept under the custody
of directors. Since a company is an artificial person having no physical features like a natural

person, it cannot sign. Hence every company by law must have a common seal on which its

name is engraved.

iii) Compulsory Incorporation: A company is a voluntary association of persons formed and

incorporated under the existing Corinne law. Only when it gets certificate of incorporation it

comes into existence as a body corporate.

iv) Perpetual Succession: Since the company has a separate existence from its members,

directors and employees, their death, insolvency or insanity will not affect its life and existence

men may come and men may go but a company remains forever. It can be wound up only

under the provisions of the act.

v) Limited Liability: Usually the liability of members of a company is limited to the extent of

uncalled or unpaid value of shares held by them. Their personal property cannot be seized to
meet the company’s liability beyond the above mentioned liability.

vi) Share Capital: The capital required by the company is raised by issues shares. A share is a
share in the share capital of the company. The member who holds the shares of a company

can transfer its ownership any other person, without the company’s permission.

vii) Separation of Ownership and Management: In company organization the ownership and

management are separated. The shareholders who are the owners do not take active part in the

everyday affairs of the company. Instead, they elect their representatives known as Directors,

who with the help of managers and employees manage the company. Thus, there is division of

labour and specialization.

viii) Legal Entity: Since the company is created by law it has separate legal existence compared to

its members. Therefore the members cannot be personally held responsible for the acts of the

company.
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ix) Large Membership: The Company is owned by a larger number of members – maximum of

200 in the case of private limited company and unlimited number of members in the case of a

public limited company.

ADVANTAGES OF A JOINT STOCK COMPANY

The advantages of a Joint Stock Company are:

1. Limited Liability: Shareholder’s liability is limited to the face value of the shares held by

them. The members are liable only to the extent of unpaid value of share. If the shares are

fully paid up then the member is not liable for any debts of the company.

2. Continuity and Stability: A company has a long and stable life. Its existence is not affected by

death, insolvency or insanity of its members.

3. Professional Management: The company appoints experienced, competent and experts to

manage the business. Their services lead to managerial and administrative efficiency and

accuracy.

4. Large Capital: A company can collect huge capital for the business through shares and

debentures, public deposits; loans etc. due to huge capital the company can conduct business

on a large scale.

5. Economies of Scale: As the company operates on a large scale it enjoys economies in

production, distribution, management and financing.

6. Bargaining Power: Compared to other forms of commercial organization a joint stock

company has strong bargaining power in buying as well as in selling of goods because of its
large scale production.

7. Legal Status: The company enjoys a distinct legal entity separate from its members. Being a
legal creation it enjoys permanent existence.

8. Large Membership: A joint stock company has large number of members. Large membership
brings in large amount of funds which can be invested in company’s expansion and

diversification.

9. Transferability of Shares: Shares of a joint stock company are freely transferable. A member

who wants to sell his shares can easily do so in the stock market. This encourages the public

and other to invest in shares.

10. Employment: Joint stock company provides employment to a large number of people directly

and indirectly. This leads to higher national income for the country and higher standard of

living for the people

11. Government Revenue: Joint stock companies provides revenue to the government in the form

of taxes charged directly and indirectly.

12. Research and Development: Joint stock companies undertake R & D continuously thus

bringing about new and improved products which benefits people.
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13. Economic Development: Because of Joint Stock Companies there is all round development of

trade, commerce and industry. The society in general gains the benefit of the industrial

development.

DISADVANTAGES OF A JOINT STOCK COMPANY

The disadvantages of a Joint Stock Company are:

1. Lacks Flexibility: The working of a Joint Stock Company is less flexible as compared to

other organizations. For every small thing they either have to follow a detailed procedure or

obtain sanctions from various authorities. This results in lack of flexibility.

2. No Business Secrecy:  This form of organization lacks business secrecy because it is

compulsory for the company to publish accounts and other records.

3. Excessive Government Regulation: The company is subject to excessive government control.

It has to follow the numerous provision of the Indian Companies Act. This makes working

difficult.

4. Difficult Formation: Formation of a joint stock company is an expensive and time consuming

process as a number of legal formalities have to be undertaken in order to register the

company.

5. Delay in Decision Making: Due to excessive government control and a democratic set up all

decisions are taken in meetings and some decisions require shareholder’s approval. All this
leads to delay in decision making.

6. Lack of Contact with Customers: Due to large scale operations a company finds it difficult to
maintain direct contact with its customers. This may lead to poor sales promotion.

7. Lack of Contact with Employees: The top management may not have personal contact with
their employees. This may cause friction and disputes amongst the management and workers

which may affect the worker’s morale.

8. Conflicts of Interest: There may arise a conflict of interest amongst the various parties

(shareholders, management, workers etc.) in a joint stock company. This conflicting interest

undoubtedly harms the company’s interest.

9. Not suitable for all Types of Business: This type of an organization is not suitable for

business where personalized services are required.

10. Exploitation of Shareholders:  Sometimes the Board of Directors may misappropriate the

funds and mislead the shareholders by window dress report. The directors may even

manipulate the share trading on the stock exchange. Thus shareholders can be exploited by

corrupt directors.
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HIGHLIGHTS OF COMPANIES ACT 2013

(As passed by the Lok Sabha on 18.12.12, by the Rajya Sabha on 08.08.13 and received

assent from the President on August 29, 2013). The promulgation of the new law is a step

towards globalization and is a successful attempt to meet the changing environment and is

progressive and futuristic duly envisaging the technological and legal developments. Increase in

number of Companies from approximately 30,000 in the year 1956 to 11,00,000 in the year
2013.

Highlights

Incorporation of Company

i) Incorporation of a One Person Company has been permitted. One person can form a private

limited company.

ii) Numbers of permissible members in private company has been raised to 200 as against

existing limit of 50 members.

iii) Limit of number of members in an association or partnership (without incorporation) to be

increased up to 100.

iv) Small company is introduced for lesser regulatory framework.

v) Objects clause in the Memorandum of Association of a company not required to be divided

into main, ancillary and other objects. Only the objects for which the company is incorporated

along with matters considered necessary for its furtherance to be mentioned. The company

cannot provide for other object clause.

Share Capital and Debentures

i) Shares, other than sweat equity, cannot be issued at a discount.

ii) Reduction of share capital is subject to the approval of Tribunal.

iii) A company may issue preference shares redeemable after 20 years for infrastructure projects

as may be specified and redeemed as may be prescribed on an annual basis at the option of

such preference shareholders.

iv) Buyback provisions eased. Companies can buy back its shares even if it has defaulted in

repayment of deposit or interest payable thereon, redemption of debentures or preference

shares or payment of dividend to any shareholder or repayment of any term loan or interest
payable thereon to any financial institution or bank, provided that such default has been

remedied and three years have lapsed after such default ceased to subsist. This was not the

case in the Companies Act, 1956.

v) Debenture trustee to be appointed only when a company issues prospectus or makes an offer

or invitation to the public or to its members exceeding five hundred for subscription to its

debentures.
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Acceptance of Deposit by Companies

i) NBFC’s not to be covered by the provisions relating to acceptance of deposits. They will be

governed by the Reserve Bank of India rules on acceptance of deposits.

ii) Deposit insurance is required to be provided as prescribed.

iii) Deposits can be secured and unsecured.

iv) The concept of small depositors is dispensed with.

v) The Tribunal may allow further time taking into consideration the financial condition of the

Company to issue directions for repayment of the deposits or interest thereon in case of

default in such repayments.

Management and Administration

a) Forms and Certification

i) E-Governance proposed for various company processes like maintenance and inspection of

documents in electronic form, option of keeping of books of accounts in electronic form,

financial statements to be placed on company’s website, holding of board meetings through

video conferencing/other electronic mode; voting through electronic means.

ii) For all the companies with prescribed paid up capital and turnover, whether private or public,

listed or unlisted, annual return has to be signed by a company secretary in practice.

b) Meetings

i) One Person company is not required to hold any Annual General Meeting

ii) Notice of general meeting need to be sent to all the directors of the Company

iii) For special business to be transacted in the General Meeting, explanatory statement should

comprise of specified information

iv) Company should follow that secretarial standards are folled while making mintues

c) Secretarial Audit

i) All Listed companies to annex secretarial audit report obtained from a Practicing Company

Secretary to the Board’s report.

ii) Board to respond to qualifications, made by the Secretary, in the Board’s report.

d) Annual Documents

i) Requirement of compliance certificate done away with and in its place scope of annual return

has been enlarged.

ii) The annual return, filed by a listed company or by a company having such paid-up capital and

turnover as may be prescribed, shall be certified by a company secretary in practice in the
prescribed form, stating that the annual return discloses the facts correctly and adequately and

that the company has complied with all the provisions of this Act.
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iii) Directors responsibility statement shall include additional statement related to compliance to all

applicable laws and in case of listed companies; it shall include statement related to internal

financial control.

iv) Benefit of private companies to file their balance sheet and profit and loss account separately

has been withdrawn.

Appointment and Variations regarding Directors and Key Managerial Personnel

a) Appointment

i) Certain Companies, as may be prescribed, to mandatorily appoint company secretary.

ii) Appointment of at least one women director on the board of prescribed classes of companies

has been made mandatory.

iii) Appointment of at least one director resident in India, i.e., a director who has stayed in India

for at least 182 days in the previous calendar year, is made mandatory for all companies.

b) Key Managerial Personnel

i) Company Secretary included within the definition of Key Managerial Personnel.

ii) No company can have both Managing Director and Manager at the same time.

iii) Every company belonging to such class or description of companies as may be prescribed, to

have managing director, or chief executive officer or manager and in their absence, a whole-

time director, company secretary and chief financial officer.

iv) Individual limits for remuneration enhanced in the Act.

c) Status of Independent Director

i) Nominee director cannot be regarded as Independent Director.

ii) Maximum term of Independent Director has been restricted to five years at once subject to a

maximum of two such terms.

iii) The independent director is not entitled to stock option and may receive remuneration by way

of fee and profit related commission as approved by members.

iv) Role or functions of independent directors is expanded.

d) Directorships

i) Maximum number of directors has been increased from twelve (12) to fifteen (15) directors.

Further no Central Government approval is required to increase the maximum no. of directors
beyond fifteen (15). Shareholders of companies may do so by passing a special resolution.

ii) A person can hold directorship of up to 20 companies, of which not more than 10 can be
public companies.
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Meeting of Board and its Powers

i) A notice of not less than 7 days in writing is required to call a board meeting.

ii) Certain powers which earlier can be exercised by the Board with the approval of general

meeting by way of ordinary resolution under section 293 of the Companies Act.

iii) Every Listed Company and such other company as may be prescribed shall have an Audit

Committee.

iv) The central government permission under section 295 and section 372A of Companies Act.

Accounts and Audit

i) Books of accounts can be kept in electronic form also.

ii) The term balance sheet and profile and loss accounts are collectively termed as financial

statement.

iii) The Act provides for re opening or re casting of Books of Accounts at the instance of

regulatory authorities. The financial statements can be revised at specified situations.

iv) No listed companies shall appoint.

v) An individual as auditor for more than one term of five consecutive years, and

vi) An audit firm as auditor for more than two terms of five consecutive years.

vii) Shareholders are at liberty to decide by passing resolution that audit partner and the audit team,

be rotated every year.

viii) Auditor shall not provide directly or indirectly the specified services to the Company, its

Holding and subsidiary companies.

ix) No approval of central government is required for appointment of cost auditor.

x) Financial year will be uniform for all companies i.e., April-March.

Inspection and Investigation

i) The provision for establishment of Serious Fraud Investigation Office (SFIO) by the Central

Government is another significant feature of the Act.

ii) SFIO is empowered to arrest in respect of certain offence involving fraud.

Corporate Social Responsibility (CSR)

i) Formation of CSR Committee has been made mandatory for a company having net worth of

Rs. 500 crore or more or turnover of ` 1,000 crore or more or net profit of ` 5 crore or more
during any financial year.

ii) Such company shall spend, in every financial year, at least 2 % of the average net profits of
the company made during three immediately preceding financial years, in pursuance of its

Corporate Social Responsibility Policy (CSRP).
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Compromises, Arrangement and Amalgamation

i) The Act allows cross border mergers.

ii) Separate provision for merger between two small companies or holding and wholly owned

subsidiary.

iii) Any valuation of shares/assets etc. required to be performed by a Registered Valuer.

National Company Law Tribunal (NCLT)

i) NCLT replaces the High Court, CLB. The same shall consists of Judicial and Technical

members, as Central Government may deem necessary, to exercise and discharge the powers

and functions conferred including approval of merger, corporate reorganization, capital

reduction, extension of financial year etc.

ii) Every proceeding presented before the Tribunal shall be dealt with and disposed of within 3

months from the date of commencement of proceeding before the tribunal.

BODY CORPORATE

The term "body corporate" is defined in Section 2(11) of the Companies Act, 2013. This

includes a private company, public company, one personal company; small company, Limited

Liability Partnerships, foreign company etc. “body corporate” or “corporation” also includes a

company incorporated outside India.

Sub-section (11) of section 2 of the company’s act 2013 defines a “body corporate” or

“corporation” as a company which is incorporated outside India, but does not include:

(i) A co-operative society registered under any law relating to co-operative societies; and

(ii) Any other body corporate (not being a company as defined in this Act), which the Central

Government may, by notification, specify in this behalf.

Financial year for a body corporate:

In accordance with the section 2(41) of the Companies Act, 2013, everybody corporate is

required to follow a uniform financial year i.e. April 1st to March 31st.

KINDS OF COMPANIES

Various types of companies can be formed under the Companies Act, 2013 which are
explained as follows:

ONE PERSON COMPANY

The revolutionary new concept of 'One Person Company' (OPC) has been introduced by

the Companies Act, 2013. This concept of OPC was first recommended by the expert committee
of Dr. JJ Irani in 2005. OPC provides a whole new bracket of opportunities for those who look

forward to start their own ventures with a structure of organized business. OPC will give the



Introduction to Company       11

young businessman all benefits of a private limited company which categorically means they will

have access to credits, bank loans, limited liability, legal protection for business, access to market

etc all in the name of a separate legal entity.

The Concept of 'One Person Company' (OPC)

One Person Company is defined in Sub- Section 62 of Section 2 of The Companies Act,

2013, which reads as follows:

'One Person Company means a company which has only one member'.

It shall also be important to note that Section 3 classifies OPC as a Private Company for all

the legal purposes with only one member. All the provisions related to the private company are

applicable to an OPC, unless otherwise expressly excluded.

The only exception provided by the Act to an OPC is that according to the rules only

"Naturally-Born" Indian who is also a resident of India is eligible to incorporate an OPC. Meaning

thereby, the advantages of an OPC can only be obtained by those Indians who are naturally born
and also a resident of India. At the same, it shall also be worth mentioning that a person cannot

form more than 5 OPC's.

OPC and its Formation

An OPC is incorporated as a private limited company, where there is only one member and

prohibition in regard to invitation to the public for subscription of the securities of the company.

The Special Features of 'One Person Company' (OPC)

The salient features of an OPC include the following:

i) An OPC can be formed under any of below categories:

a) Company limited by guarantee.

b) Company limited by shares.

ii) An OPC limited by shares shall comply with following requirements:

a) Shall have minimum paid up capital of INR 1 Lakh.

b) Restricts the right to transfer its shares.

c) Prohibits any invitations to public to subscribe for the securities of the company.

An OPC is required to give a legal identity by specifying a name under which the activities

of the business could be carried on. The words 'One Person Company' should be mentioned
below the name of the company, wherever the name is affixed, used or engraved.

The member of an OPC has to nominate a nominee with the nominee’s written consent, and
file it with the Registrar of Companies (RoC). This nominee in the event of death or in event of

any other incapacity shall become a member of an OPC. The member of an OPC at any time

can change the name of the nominee providing a notice to the RoC in such manner as
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prescribed. On account of Death of a member, the nominee is automatically entitled for all shares

and liabilities of OPC.

Exemptions available to One Person Company – Legal Provisions

An OPC has certain privileges and exemptions which are not available to private companies.

Such exemptions are enlisted for your ready reference:

i) Signatures on Annual Returns – Section 92 of the Companies Act, 2013

It is provided in section 92 of The Companies Act, 2013, that the annual returns in the case

of One Person Company shall be signed by the company secretary or where there is no
company secretary, then by the director of the company.

ii) Holding Annual General Meetings – Section 122 of the Companies Act, 2013

Section 122(1) of The Companies Act, 2013, provides that the provisions of S.98, S.100 to

S.111 (both inclusive) are not applicable to One Person Company. Therefore, provisions relating

to General Meetings, Extra Ordinary General Meeting and Notice Convening to General Meeting

are not applicable to One Person Company. However, for fulfilling the purposes of S.114 of the

Companies Act, 2013, where any business is required to be transacted at an Annual General

Meeting or other General Meeting of the company by means of an ordinary or special resolution,
it shall be sufficient if the resolution is communicated by the member of the company and

entered in the minutes book which is required to be maintained U/s 118 and signed and dated by

the member and such date shall be deemed to be the date of meeting under the purposes of

Companies Act, 2013.

iii) Board Meetings and Directors – Section 149, 152 & 173 of the Act

One Person Company needs to have one director. It can have maximum of 15 directors

which can also be increased by passing a special resolution as in case of any other company. For

the purposes of holding board meetings, in case of a OPC which has only One director, it shall
be sufficient compliance if all resolutions required to be passed by such a company at a board

meeting are entered in a minute book – signed and dated by the member and such date shall be

deemed to have the date of the board meeting for all the purposes under Companies Act, 2013.

iv) Signatures on Financial Statements - Section 134 and 137 of the Act.

The OPC shall file with the RoC a copy of financial statements duly adopted by its

members along with all the documents which are required to be attached to such financial

statement, within 180 days from the closure of the financial year along with cash flow
statements. The financial statement shall be signed by only one director and the annual return

shall be signed by the company secretary and the director, and in case if there is no company

secretary then only by the director.

v) Contracts by One Person Company – Section 193 of the Act.

The new Companies Act, 2013 gives special attention to the contracts which will be entered

by One Person Company.
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If the company fails to comply with the provisions as to providing the information to the

RoC then it shall be liable for punishment of fine which will be not less than twenty thousand

rupees and extend to one lakh rupees and the imprisonment for a term which may extend up to 6
months.

OPC different from Sole Proprietorship

The concept of OPC allows a single person to run a company limited by shares, and Sole

proprietorship means an entity where it is run and owned by one individual and where there is no
distinction between the owner and the business. The distinction between both the structures is as

follows:

i) Limited Liability

Fundamentally the basic difference between a sole proprietorship and an OPC is the way

and manner in which the liability is treated in an OPC. OPC is different from sole proprietorship

because it is a completely separate entity and that is the distinction between the promoter and the

company. The liability of the share holder will be limited to the unpaid subscription money in his
name. On the other hand the liability in a sole proprietorship, the person/owner is alone liable for

the claims which will be made against the business.

ii) Tax Bracket

Though the concept of an OPC has been incorporated in the Companies Act, 2013 but the

concept of same does not exist in tax laws as yet, as a result an OPC can be put in the same

bracket of taxation as other private companies. According to Income Tax Act, 1961 a private

limited company is under the bracket of 30% on total income with an additional surcharge of 5%

if the income exceeds 10 million with an addition to 3% of education cess.

iii) Succession

In an OPC there is a nominee designated by the member. The nominee which will be a
Natural Born citizen of India and who resides in India. The nominee shall in the event of death of

the member become a member of the company and will be responsible for the running of the

company. But in the case of sole proprietorship this can only happen through an execution of

WILL which may or may not be challenged in the court of law.

iv) Compliances

A One Person Company has to file annual returns etc just like a normal company and would

also need to get its accounts audited in the same manner. On the other hand a sole proprietorship
would only need to get audited under the provisions of Section 44 AB of the Income Tax Act,

1961 once its turnover crosses the certain threshold.

The Impact of OPC in Indian Entrepreneurship

Though the concept of an OPC is still very new in Indian entrepreneurship and thus very
revolutionary, it will take time for such a new concept to be incorporated with complete
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efficiency, but as and when the time will pass, an OPC will have a sparkling future and it will be

embraced as a most successful business concept. The reason behind it is the incorporation of

same is less paper work, one person can form a company without any additional shareholder,
and if the member is willing to add shareholders, all he needs to do is to modify the

Memorandum of Association and file it before Roc. Small entrepreneurs will grow in Indian

entrepreneurship, be it weaver, traders, artisans, small to mid level entrepreneurs, OPC is a bright

future for them to grow and to get recognition globally. Foreign Investors will be dealing with

one member to establish a corporate relationship and not with a score of shareholders/directors

where there are more chances for disparity in Ideas, concepts etc for a business to grow. Any
foreign company who wishes to establish in India through an Investment, through a merger or

through a Joint venture will have to just lock the deal with the member of an OPC, and the

venture will be expected to start sooner with more effective results. In upcoming years the

impact of an OPC will be remarkable and it is a promising future for Indian Entrepreneurship.

Expected, there will be good Foreign Investments, Joint Ventures, and Mergers etc. An OPC is

doing well in European Countries, In United States, Australia the same is resulting in
strengthening the economy of the countries. In India when the expert committee of Dr. JJ Irani

proposed the concept of an OPC, it was solely aimed for the structured organized business, with

a different legal entity altogether and to organize the private sector of the entrepreneurship, which

indeed is expected to be done, along with a significant growth in Indian Economy benefiting the

country on the Global Level.

The Ministry of Corporate Affairs is yet to issue the commencement notification for the

provisions dealing with One Person Company. This concept of One Person Company is set to

organize the unorganized sector of proprietorship firms and other entities which will be

convenient to regulate and manage if the same is in the form of One Person Company. It will
also be favorable for boosting of foreign funding from the investors who keen to expand their

ventures in India. One Person company is next big thing in India, and it will be favorable for the

economic conditions in India through its small to medium sized entrepreneurship. An OPC will

have the accessibility to target the markets, executing of business places in a corporate

framework, loans, banks etc directly, there will be no middleman conjuring the profits.

PRIVATE COMPANY

Private Limited Company is a type of company that offers limited liability to its shareholders

but that places certain restrictions on its ownership. These restrictions are spelled out in the

company’s articles of association or bylaws and are meant to prevent any hostile takeover

attempt. Prohibits any invitation by prospectus or otherwise to the general public to subscribe to
any of its shares or debentures. A private company must use the word ‘Private Limited’ after its

name.

Companies Act, 2013 has brought massive changes for private companies as barring a very

few, all the exemptions which were available to private companies under the Companies Act,
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1956 have been withdrawn in the Companies Act, 2013. In this article, we attempt to throw light

on the impact of Companies Act, 2013 on private companies by means of comparison of the

significant provisions relating to Private Companies under the Companies Act, 1956 and
Companies Act, 2013.

Comparison of provisions relating to private companies under Companies Act, 1956 and

Companies Act, 2013

Basis of Comparison    Companies Act, 1956 Companies Act, 2013

Maximum number of members
restricted to 50. Express clause in the

definition was there “prohibits any

invitation or acceptance of deposits

from persons other than its members,

directors or their Relatives” [Section

3(1)(iii)]

Under Companies Act, 1956, a

Private company can commence its
operations immediately after

incorporation. Only public companies

have to seek certificate of

commencement of business. (Section

149)

Provisions relating to rights issue and

Preferential allotment are not

applicable to a private company.

[Section 81 and 81(1A)]

A Private Company can accept

deposits/loans from relatives of

directors by virtue of exemption
available in the definition of private

company. [Section 3(1)(iii)]

Provisions relating to issue of shares
with differential voting rights are not

Maximum number of members

restricted to 200. No specific

clause on prohibition of

acceptance of deposits is there in
the definition. [Section 2(68)]

Under Companies Act, 2013, even

a Private Company cannot

commence its business or make

any borrowings unless it files with

ROC a statement that the

subscription money and minimum
paid up capital has been brought

in. (Section 11)

A private company can make

further allotment only by means of

Rights Issue, ESOP or Private

placement/preferential allotment

and needs to comply with the all
the provisions relating to these

types of allotment. [Section  62]

A private company is prohibited to

accept unsecured loans/deposits

from relatives of directors.

[Section 73 read with draft rules

issued there under]

A private company has to comply

with the provisions contained in

Section 43 read with the rules

Definition

Commencement of

Business

Further issue of shares

Acceptance of Deposits
from relatives of

      directors

Shares with differential

voting rights
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  Appointment of KMP

  Loans to Directors

  Resident Directo

 Consent to act as

      director

 Appointment of 2 or
        more directors by

        single resolution

applicable to a private company.

[Section 86]

Under CA, 1956, irrespective of the

capital, Private Companies are not

mandated to appoint MD/WTD/

Manager etc. except Whole Time

Company Secretary in case of
companies having paid up capital of

` 5 Crores or more. [Section 269

and 383A]

Restrictions relating to giving of

loans, advances or providing
securities, guarantees to directors

and other interested entities are not

applicable to a private company.

[Section 295]

No requirement to have director
resident in India.

In case of private companies,

consent to act as director is not
mandatory to be filed with ROC.

[Section 264]

Provision relating to appointment of

directors to be voted on individually

is not applicable to a private
company which is not a subsidiary

of a public company. [Section 263]

issued there under to issue shares

with differential voting rights.

[Section 43]

All companies, including private

companies, having paid up capital
of ` 5 Crores or more are

required to have the following

whole time KMP: 1. MD/CEO/

Manager/WTD; 2. Company

Secretary and 3. CFO [Section

203]

All companies, including private

companies, are restricted from
giving loans, advances or

providing securities, guarantees

to directors and other interested

entities barring few exceptions.

[Section 185]

All companies, including private

companies, must have at least

one director who has stayed in

India for a minimum period of

182 days during the previous

calendar year. [Section 149]

A person appointed as a director

shall not act as a director unless

he gives his consent to hold the
office as director and such

consent has been filed with the

Registrar within thirty days of his

appointment. [Section 152]

At a general meeting of a

company, a motion for the

appointment of two or more

persons as directors of the
company by a single resolution

shall not be moved unless a

proposal to move such a motion
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Limit on number of

    directorship

Corporate Social
 Responsibility

Contents of Financial
Statements

Consolidation of

Accounts

Maximum term of

   auditor

Private Companies are not counted

for the purpose of determining the

limit of 15 companies in which a

person can act as a director at any

given time. [Section 275]

No requirement to spend on CSR

activities.

a) Balance Sheet b) Statement of

Profit & Loss c) Cash flow

Statement (applicable only to listed

companies and companies having
Turnover in excess of 50 crores or

borrowings in excess of 10 crores)

AS 3 and listing agreement.

Consolidation is not mandated under

the Companies Act, 1956 for any

company. Listing agreement requires

consolidation for listed companies

having subsidiaries. (Clause 32 of
Listing agreement and AS 21)

Appointment of auditor happens on
yearly basis at AGM.

No limit on maximum number of
years. (Section 224)

has first been agreed to at the

meeting without any vote being

cast against it. [Section 162]

A person can act as director in a

maximum of 20 companies at any
given point of time out of which

not more than 10 should be public

companies. [Section 165]

All companies, including private

companies, who are meeting

eligibility criteria fixed in this

regard, are required to constitute a

CSR committee consisting of at
least 3 directors out of which at

least 1 must be independent

director and spend at least 2% of

average net profits on CSR

activities. [Section 135]

a) Balance Sheet b) Statement of

Profit & Loss. c) Cash Flow

Statement (Except for OPC and

Small Company) d) Statement of
Changes in Equitye. Notes to

accounts

a. All companies having subsidiary

(s) need to prepare consolidated

accounts. b. Subsidiary includes

associate and joint ventures.

(Section 129)

a. Appointment of auditor will be
for 5 years term in each

appointment subject to ratification

every year in AGM. b. Individual

auditor can serve maximum 5

years and Firm for maximum 10

years followed cooling off period
of 5 years.  (Section 139)
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      Number of

    Companies an

  auditor can audit

  Signing of Annual

     Return

Provisions regarding

 general meetings

  Authentication of

financial statements

 of the company

    Inter Corporate

 Investment/Loans/

Guarantee

Signing of Director’s

  Report

For Private Companies, no limit is

there as Section 224(1B) is not

applicable to private companies.

Director + CS/Manager If no CS/

Manager, thenMD + DirectorIf no
MD, then2 directors (Section 161)

Private companies can exempt

themselves from the applicability of

Sections 171 to 186 by mentioning so

in its AOA. These sections deal with
length of notice for General Meetings,

explanatory statement etc.

By two directors including Managing

Director, if there is one and Company

Secretary, if there is one. (Section

215)

Provisions of Section 372A regarding

Inter Corporate Investments/Loans/

Guarantee are not applicable.

By Chairman of the Board if he is

authorized by board or by such
number of directors of the board as

are required to sign the balance sheet

and the profit and loss account of the

company by virtue of sub- sections

(1) and (2) of section 215. (Section

217)

a. 20 Companies in total. b. Private

companies cannot appoint a person

as auditor if he is already auditor for
20 other companies.  (Section 141)

Private Company being a Small
Company – CS, If no CS, then 1

Director Private Company, other than

Small Company – CS + Director If

no CS, then PCS + Director (Section

92)

All requirements regarding general

meetings as specified in the Act are

applicable to Private Companies. No
exemption can be sought basis of

AOA.

Chairperson, if he is authorized by

board or 2 Directors out of which

one shall be Managing Director. The

Chief Executive officer, if he is a

Director of the company, The chief

financial officer and the company
secretary of the company, wherever

they are appointed. (Section 134)

Except subsection (1) of Section

186, other provisions on Inter

Corporate Investments/loans/

Gurantees are applicable.

Chairperson, if he is authorized by

board or 2 Directors out of which

one shall be Managing Director or by

the Director where there is one
Director. (Section 134)



Introduction to Company       19

PUBLIC COMPANY

Public Limited Company is a company whose securities is traded on a stock exchange and

can be bought and sold by anyone. Public companies are strictly regulated, and are required by

law to publish their complete and true financial position so that investors can determine the true

worth of its stock (shares).

With the enactment of Companies Act 2013 (CA, 2013) the existing Companies Act, 1956

(CA, 1956) will be replaced. Through the Ministry of Companies Affairs (MCA) notification

dated 12.09.2013, 98 sections in CA, 2013 have been notified with immediate effect.

One of the important sections which are notified is:

CA, 1956 – section 4- “Meaning of Holding Company and subsidiary”-

Sub-section (7)- A Private Company, being a subsidiary of a body Corporate incorporated

outside India, which, if incorporated in India, would be a public company within the meaning of

the Act, shall be deemed for the purposes of this Act to be subsidiary of a public company if the

entire share capital in that company is not held by that body corporate whether along or together

with one or more other bodies corporate incorporated outside India.

It implies that if the entire (100%) shareholding of a Indian private company is held by a

public limited company incorporated outside India together with the other foreign company (ies),
if any, then it will be treated as private company according to Indian companies laws.

Companies Act 2013, has been replaced with

CA, 2013 - section 2(71) “Public Company” means a company which-

a) Is not a private company.

b) Has a minimum paid up share capital of 5 lakh rupees or such higher paid up capital, as may

be prescribed:

Provided that a company which is a subsidiary of a company, not being a private company,

shall be deemed to be public company for the purposes of the Act even where such subsidiary
company continues to be a private company in its articles.

Through section 4(7), if a company in India being 100% subsidiary of a Public Company

incorporated outside, was availing privilege of being a Private company in context of Indian

Companies Law, which has been lifted/ removed from CA, 2013. Thus Indian Company, now
being deemed public company (refer section 2(71) above) will have to comply with additional

sections in CA, 2013 in future which are already notified through notification dt. 12.09.2013, as

follows:

Further, there are few important sections which are applicable to every company and are
used in day to day operations are as follows:
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1. Section 180 – Restriction on Power of Board corresponding to section 293 in CA,
   1956

This sections implies that the Company (private & public both) will have to obtain the

shareholders approval by passing a special resolution in its general meeting if the borrowing limit

of the company exceeds the paid up share capital plus free reserves.

2. Section 185 – Loan to directors corresponding to section 295 in CA, 1956

No company, whether public or private can give any loan or provide any security or
guarantee in connection with a loan to a director or any other person in whom he is interested*,

except as provided below.

Company can give loan to its Managing director/ Whole Time director without approval of

shareholders where the loan is given as a part of the condition of service extended by the

Company to all its employees or where loan is approved by way of passing the special resolution.

Interested director means -

(a) Any director of the lending company, or of a company which is its holding company or any

partner or relative of any such director.

(b) Any firm in which any such director or relative is a partner.

(c) Any private company of which any director is a director or member.

(d) Anybody corporate at a general meeting of which not less than 25% of the voting power is

exercised or controlled by any such director, or by two or more such directors, together

(e) Anybody corporate, board of director, MD or manager, whereof is accustomed to act in

accordance with the directions or instructions of the Board, or of any director or directors, of

the lending company.

Consequence: Further, if any loan/ guarantee/ security provided in contravention to this

section, the company shall be punishable with fine which shall not be less than 5.00 lakhs to

25.00 lakhs and the director or other person to whom such loan/ guarantee/ security is provided,

shall be punishable with imprisonment up to 6 months or with fine 5.00 to 25.00 lakhs.

3. Section 192 – Restriction on non- cash transactions involving Directors. New
   Provision

A company shall not enter into any arrangement by which a director of the company or of

its Holding company or any person connected with him can acquire assets for the consideration

other than cash.

Where the Director or connected person is a director of its holding company, then

resolution from Holding Company will also be required.

The notice for approval in general meeting under this section in both the company and its

Holding company shall include particulars of the arrangement along with the asset value

calculated by the registered valued.
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4. Company Limited by Guarantee

A private company limited by guarantee is an alternative type of corporation used primarily

for non-profit organizations that require legal personality. A guarantee company does not usually

have a share capital or shareholders, but instead has members who act as guarantors. The

guarantors give an undertaking to contribute a nominal amount in the event of the winding up of

the company. It is often believed that such a company cannot distribute its profits to its members
but this is not actually true. However a company limited by guarantee that distributes its profits

to members would not be eligible for charitable status.

Every member promises or guarantees to pay a fixed sum of money at the time of

liquidation of the company for payment of company’s liabilities. Such companies are formed

without a share capital for non-trading purpose to promote culture, art, science, religion, charity,

sports etc. Such companies depend upon their existence on entrance and subscription fees as

they do not have share capital.

Companies limited by guarantee are widely used for charities, community projects, clubs,

societies and other similar bodies. Most guarantee companies are not-for-profit companies, that

is, they do not distribute their profits to their members but either retain them within the company
or use them for some other purpose. Most such companies need their articles to be drafted for

that particular organization and this is the main specialized work to be undertaken.

Use a Guarantee Company

The main reason for a charity, community project etc., to be a company limited by
guarantee is to protect the people running the company from personal liability for the company's

debts, just as a business may be set up as a company limited by shares for the same reason.

Sometimes funding bodies, such as local authorities, insist on an organisation being registered as

a company limited by guarantee.

Limited Liability

If a charity, community project, club, etc. is not registered as a limited company, then the

people running it can be made personally liable for its unpaid debts. This can be a real risk. Some

charities, community groups, sports clubs, etc. can be substantial enterprises, with liabilities that

cannot easily be turned off. They may have leasehold premises, employ people, have equipment

on finance contracts, etc. If the income does not meet these outgoings, the charity, etc. may
become insolvent and the people running it can be made personally liable for the shortfall. This

can happen because of unforeseen and unfortunate circumstances, such as the sudden

withdrawal of financial support from a body such as the local authority.

With a company, on the other hand, the company itself is a separate legal entity and it, not

the people who own or run it, is liable for its debts. In a company limited by shares, the

shareholders' liability is limited to the amount the shareholder has agreed to pay for his or her

shares.
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Different about a Guarantee Company

A company limited by guarantee is much like an ordinary private company limited by shares.

It is registered at Companies House, must register its accounts and an annual return each year,

has directors, etc. A major difference is that it does not have a share capital or any shareholders
but members who control it.

Members not Shareholders

In a company limited by guarantee, there are no shareholders, but the company must have
one or more members. Subject to any special provisions in the company's articles, the members

will be entitled to attend general meetings and vote, and in most companies that means they can

appoint and remove the directors and have ultimate control over the company. Many clubs

operate on this basis. The members meet at the Annual General Meeting and elect a committee to

manage the club on their behalf and subject to the rules in the club's constitution. If the club is a

company, the same rules will apply and will be set out in the company's articles. By and large,
the company law provisions relating to general meetings, resolutions, etc. in ordinary share

companies apply to companies limited by guarantee.

Just as in a company limited by shares which may have different classes of shares, it is

possible to have different classes of members in a guarantee company. There may be non-voting

members, for example, or members who have restricted rights in some other way. In a sports

club, for example, there may be junior members (those under a certain age) who cannot vote or

social members, who pay a lower subscription but cannot, use the sports facilities.

Directors

A company limited by guarantee, as a private company, must have at least one director.

Most guarantee companies have several. The directors may be given some other title, such a

committee, management committee, board of managers, trustees, governors, etc. Whatever title

they may be given, if they are in day to day control of the company they are in law directors of
that company. Their powers will depend on the terms of that particular company's articles but

typically they are given very wide powers of management. Just as in a company limited by

shares, these powers are conferred on the directors collectively, when they are sitting as a board

and passing resolutions for the management of the company. They may, of course, set up sub-

committees, etc. and delegate powers to them and may give particular directors special

responsibilities, such as treasurer, membership secretary etc.

In some companies, some or even all the directors may be appointed by one or more

outside bodies, such as charities or local authorities who are backing the project. Some directors
may be elected by particular interest groups.
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No Share Capital

The fact that a company limited by guarantee cannot (now) have a share capital limits its

fund-raising capacity, simply because it cannot issue shares to those who back it and join it. For

this reason, some projects that are not essentially profit-motivated are set up as companies limited
by shares. Many such companies impose subscriptions and/or a joining fee. A guarantee company

can borrow money and may issue debentures or debenture (loan) stock.

As there are no shareholders, it is not possible to own a company limited by guarantee in

the way that a company with a share capital is owned by its shareholders. The members of the

guarantee company control it, in the same way as shareholders control a share company, but

they do not have any shares or other security in the company that they can sell to another.

'Not for Profit'

A company limited by guarantee is not prohibited from distributing its profits by the

Companies Act or any other law, but it is commonplace for restrictions to be put on profit

distribution in the company's articles. Such restrictions will usually apply both to profits while the

company is running and to the distribution of assets (after paying creditors) when the company
is wound up. In many cases, but by no means all, these restrictions are reinforced by a

prohibition on any payment of salaries or fees to the directors.

COMPANY LIMITED BY GUARANTEE

A Company limited by guarantee is defined in the sub-section (21) of section 2 of the

company’s act 2013 as “a company having the liability of its members limited by the
memorandum to such amount as the members may respectively undertake to contribute to the

assets of the company in the event of its being wound up”.

A Company limited by guarantee can be formed under the said Act.

Types of “Company limited by guarantee”

There can be two types of Company limited by guarantee.

(1) Company limited by guarantee and having a share capital, or

(2) Company limited by guarantee and not having share capital.

Memorandum of Association

The Memorandum of Association of such company limited by guarantee can be as per Table

B (for companies having no share capital) and Table C of Schedule I of the said Act.

Articles of Association

The Articles of Association of such company limited by guarantee can be as per Table G

(for companies having share capital) and Table H (for companies having no share capital) of

Schedule I of the said Act.
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COMPANY LIMITED BY SHARES

A private company limited by shares means that the company has shareholders and that the

liability of the shareholders to creditors of the company is limited to the capital originally

invested, i.e. the nominal value of the shares and any premium paid in return for the issue of the

shares by the company. A shareholder’s personal assets are thereby protected in the event of the

company’s insolvency but money invested in the company will be lost.

In such companies the liability of the members is limited to the extent of the unpaid value

on shares. In the event of winding up of the company the members need to pay the unpaid value
of the shares.

Private Limited Company

A Private Limited Company is formed by a minimum of two to a maximum of fifty people,

who make financial contributions to the business and have limited liability. They are limited by the
monetary value of the shares they hold. The private limited company does not offer its shares to

the general public. This means that such shares cannot be traded on a public stock exchange

such as the Nigerian Stock Exchange. Also, it does not make its accounts public nor publish

audited reports in the dailies, but sends the reports to the registrar of companies as required by

the law. This is important as sending it to the registrar confirms that it is not selling its shares to

the public. These are the major features of the private limited company that mark it different
from the public limited company.

Other different Features

i) Sources of capital: Apart from financial contributions made by the shareholders, capital can be

raised through contributions made by newly joined shareholders, loans and overdrafts from
financial institutions, ploughed back profits/retained earnings and credit facilities from

business’ suppliers.

ii) A shareholder cannot transfer his shares to another shareholder or a third party without the

approval of other shareholders.

iii) The suffix ‘Limited’ (Ltd.) or ‘Incorporated’ (Inc.) is added at the end as part of the name of

a private limited company. For example, CINFORES Nig. Ltd.

iv) The company is managed by a board of directors, alongside a managing director and chairman

of the board, who are elected from among the shareholders.

v) The company can sue and be sued.

Advantages of the Private Limited Company

1.    Shareholders are only limited by the value of the shares they hold.

2.    Shareholders jointly bear the business’ risks together.

3.    As a separate legal entity the company can sue and be sued in its own name.
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4.    The company enjoys some privacy as its books of accounts are not made public.

5.    The death or withdrawal of a shareholder does not bring the business to an end.

6.    The private limited company has more sources of capital compared to the sole proprietorship

and partnership forms of business organizations. This is because it has a higher limit of fifty

people who can co-own the business and make financial contributions, compared to the limit

of twenty people in the partnership and one person in the sole proprietorship.

7.    A greater number of shareholders means a greater pool of knowledge, ideas, skills, abilities and

expertise. This is an advantage to the private limited company compared to the sole

proprietorship and the partnership.

8.    Growth and expansion can be achieved since there are more sources of capital.

Disadvantages of the Private Limited Liability Company

1. There are delays in decision making and putting into action the decisions made. This is

because issues are first discussed by the board of directors who are responsible for the day to

day operations and accountable to the shareholders.

2.    Disagreements between or among members of the company, if not properly handled, can bring

the company to an end.

3.    The starting up and running of a private limited company requires huge capital.

4. A shareholder cannot transfer his shares without the approval of other shareholders of the

company.

5.    Profits are not distributed according to work efforts put into the business by members. This

means that members who have more shares, but do not work hard like others towards

achieving the company’s goals may earn more dividends.

Public Limited Company

A Public Limited Company is formed by a minimum of seven and above people, who make

financial contributions to the business and are limited by the monetary value of the shares they

hold. The public limited company has a larger number of shareholders compared to the private

limited company and can offer its shares to the general public on the stock exchange. Also, its
book of accounts is made public and its audited reports published in the dailies. Like the private

limited company, it sends audited reports to the registrar of companies as required by the law.

These are the major features of the public limited company that mark it different from the private

limited company.

Other different Features

i) Sources of capital: Capital is raised from the sale of the company’s shares on the stock

exchange, through loans and an overdraft from financial institutions, ploughed back profits/

retained earnings and credit facilities from business’ suppliers.
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ii) A shareholder can transfer his shares to another shareholder or a third party without the

approval of other shareholders.

iii) The suffix ‘Public limited company’ ( Plc.) is added at the end as part of the name of a public

limited company.

iv) A board of directors headed by a chairman is elected by the shareholders to run the

organization.

v) The death of any of the stakeholders (that is,  the shareholders, directors, company secretary

and any other) does not bring the business to an end. The public limited company has an

unlimited life span.

vi) The public limited company can sue and be sued.

vii) Shareholders jointly bear the business’ risks.

In the public limited liability company, the shareholders elect members of the board of

directors who are responsible for the day to day operations of the company, alongside the

managing director or any other person as the chairman. These directors are accountable to the

shareholders, and are also responsible for determining how much of the profits generated that
will be distributed as dividends to the shareholders. Also, the company must have a company

secretary (as required by law) who is either a lawyer who specializes in company law or a

professional from the Institute of Chartered Secretaries and Administrators (ICSA).

Advantages of the Public Limited Liability Company

1. Shareholders are only limited by the value of the shares they hold.

2. As a separate legal entity (an imaginary person), the company can sue and be sued outside of
its owners.

3. Members of the public have access to information on the company since the company’s
books of accounts are published for all to see. This helps them make better decisions

concerning the company such as whether or not to buy shares from the company.

4. The death or withdrawal of a stakeholder does not bring the business to an end.

5. The public limited company has a greater pool of capital (sources of capital). This is because
it has no limits to the number of people who can be shareholders, and can sell its shares to the

public on the stock exchange. Also, the company has a greater capacity to raise loans from

financial institutions (such as banks) and through debentures.

6. The company has a greater pool of knowledge, ideas, skills, abilities, technology and expertise.

7. The company has a greater pool of capital and can therefore grow and expand easily.

8. Shares can be transferred to a shareholder or a third party without the approval of the other
shareholders, directors or any other person.

9. The owners of the business are not the same people who run the business. This allows the
owners the time to do other things they desire to do.
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10. Shareholders receive dividends (that is, a part of the earnings of the company that is

distributed to shareholders).

11. Employment opportunities are easily made open to members of the public.

12. Employees of the company can become co-owners (shareholders) by buying the company

shares.

Disadvantages of the Public Limited Company

1. Starting up a public limited company requires very huge capital.

2. The shareholders who basically bought shares are considered the legal owners of the business,

where as they are not the actual founders of the business.

3. Shareholders do not have direct control over the business since the business is run by the

board of directors, alongside the managing director or chairman of the board. For this reason,

shareholders sometimes have disagreements with management where they do not share the

same interests. This is usually the case where shareholders are not pleased with the percentage

of profit distributed to them as dividends at a given time.

6. Decision making is usually very slow. This is because issues are first tabled by the board of

directors for approval, before action takes place.

7. Conflicts may arise between management (board members) and the company’s employees.

8. The requirements for setting up a public limited liability company are complex.

9. Close government regulation.

HOLDING COMPANY

A holding company refers to a company which does not produce goods or services itself;

rather, its purpose is to own shares of other companies. Holding companies allow the reduction
of risk for the owners and can allow the ownership and control of a number of different

companies. It is a company which controls another company by holding a minimum 51% of

shares and thereby controlling the composition of the board of the company. In recent times

Indian markets has seen a few holding companies being listed on the bourses with subsidiaries

whose accounts the parents can consolidate. A few that come to mind are:

i) Grasim – Ultratech

ii) Sterliet – Hindustan Zinc

iii) Network 18 – Tv18 and GBN

iv) UB Holdings – cannot consolidate accounts but holds chunks of United Breweries and United

Sprits.

A holding company is a parent company that owns enough voting stock in a subsidiary to

dictate policy and make management decisions. This is generally done through influence of the

company's board of directors. This doesn't mean that the holding company owns all of the
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subsidiary's stock, or even a majority of it. However, holding companies that control 80% or

more of the subsidiary's voting stock gain the benefits of tax consolidation, which include tax-

free dividends for the parent company and the ability to share operating losses.

Advantages of Holding Companies

Acquiring a controlling interest in a subsidiary as a holding company has certain advantages

over a merger:

i) The ability to control operations with a small percentage of ownership and, thus, smaller up-

front investment.

ii) Holding companies can take risks through subsidiaries and limit this risk to the subsidiary

alone rather than placing the parent company on the line.

iii) Expansion can happen through simple stock purchases in the public market, which avoids the

difficult step of gaining approval from the subsidiary's board of directors.

Disadvantages of Holding Companies

The holding company model has the following disadvantages:

i) If less than 80% of the subsidiary is owned by the parent, the holding company pays multiple

taxes on the federal, state, and local levels.

ii) A holding company can be forced to dissolve more easily than a single merged operation.

iii) A holding company may expand through the use of leverage or debt, building a complex

corporate structure that can include unrealized values and creating a risk if interest rates on

debt or the valuation of the assets posted as collateral for loans change dramatically.

SUBSIDIARY COMPANY

A company which another company holds a minimum of 51% of share capital i.e. holding

company is known as subsidiary company. As long as the parent company has more than 50%

of the voting stock in the subsidiary, it has control. In the case of a foreign subsidiary, the

company under which the subsidiary is incorporated must adhere to the laws of the country in

which the subsidiary operates, although the parent company still carries the foreign subsidiaries

financial on its books.

Subsidiary companies in India are common form of doing business in India. Subsidiary

company is a kind of company which is part of a larger company. For the purpose of taxation
and regulation subsidiary is separate legal entity. The one of the common ways to control

subsidiary company is holding of share by the parent company. These shares give parent the

necessary vote to determine the composition of the board of subsidiary and also exercise control.
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Setting up Subsidiary Company in India

Foreign Company can Form subsidiary company in India and can own 100% share holding

in all sector except certain negative sector or industries as prescribed in FDI and management

can be Foreign National or Representative of Foreign National.

Foreign Company does not require any approval to set up a subsidiary company in India if

their business is not in the negative sector otherwise they need to take Government approval i.e.
Approval from Foreign Investment Promotion Board.

Pertinent Issues Related with Setting up Subsidiary Company in India like:

i) Where to locate the Subsidiary Company in India.

ii) Corporate Structure.

iii) Initial Share Holding Agreement.

iv) Initial Director Agreement.

v) Selection of Managing Director.

vi) Selection of Board of Director.

vii) Corporate Control of Subsidiary.

viii) Intellectual Property Ownership.

ix) Intellectual property delegation.

x) Operational Implication and Related Issue.

Subsidiary Incorporation Task and Schedule

A number of the tasks can be done in parallel after incorporation occurs. Acting in parallel

will keep the total time as short as possible.

1. First Step, Incorporation takes 15 Days time

i) Engage service provider to complete incorporation process.

ii) Enter into agreement between parent company, service provider and initial Indian directors and

shareholders.

iii) Checking of name availability and name reservation.

iv) Prepare and file charter documents (Memorandum of Association and Articles of Association),

with registration fee and stamp duty.

v) Appointment of initial directors.

vi) Issuance of shares to initial shareholders.

vii) Print share certificates and prepare minute book.

viii) Register company and pay registration and filing fees.
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