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Preface

I am delighted to have the privilege to write for all of you on
the subject of Alternative Dispute Resolution (ADR) – Part I,
which introduces the different types of ADR mechanism
(Arbitration, Mediation and Conciliation), its background and
history in India. This book also differentiates between the
different types of ADR mechanism.

Having knowledge of the different types of ADR mechanism
is a must to understand the procedure to be followed (described
in detail in Part II of this book) by the parties to the Contract if
dispute arises during the currency of the project and precaution
to be taken while appointing Arbitrators.

This is a must-read book on ADR, for every Engineer, in role
of Contractor, Consultants or the Employer on every Construction
Project.

It would not be wrong to suggest that today Arbitration is the
most preferred mode of privately resolving a varied range of
disputes. However, it must be kept in mind that the same is at the
cost of Mediation and Conciliation which is much faster and less
expensive than Arbitration.

I convey my sincere thanks to “LIVELAW NEWS
NETWORK”, from wherein I read the best articles on this subject
of ADR. I state that, in absence of this network, it would have
been very difficult for me to write this book in such a
comprehensive and understandable manner.

I also convey my sincere thanks to my publishers for their
courtesies and cooperation in the publication of this book.

"The readers are requested to send their queries / questions /
doubts in regards with the content of this book
at sushilgupta1974@yahoo.com" along with self introduction.
The Author will try its best to answer all queries / questions /
doubts in a reasonable time."

Author
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C H A P T E R

1
Alternative Dispute

Resolution

1.1 WHAT IS ALTERNATIVE DISPUTE
RESOLUTION (ADR)?

When the method of resolution of the dispute chosen by the
parties is other than the arbitration, in the form of mediation,
negotiation (Negotiation is described in Chapter 6 in detail),
conciliation, Lok Adalat then it is Alternative Dispute Resolution
(“ADR”). ADR opens the way in the field of business and tends to
solve the matter more efficiently and effectively. It is basically a
dispute settlement through negotiations. In the arbitration, a dispute
is decided by imposing an award, but ADR is more likely to find a
solution to the dispute by negotiating between both the parties. The
purpose of ADR is more than merely giving a remedy to the parties.
It aims to ensure that the contract operates properly.

ADR is the method used to settle disputes outside the courtroom.
Most of the people avoid getting involved in litigation, as the process
is lengthy and expensive. Here is when ADR comes into the picture.
To avoid costly and lengthy Court proceeding, parties opt to go for
private agreements and settlement process which is known as ADR.

The main ADR alternatives to civil litigations are negotiation,
arbitration, conciliation, mediation, etc. These methods are
expeditious, private, and generally, much less expensive than a
trial/litigation. ADR also gives people a chance to determine how
they can resolve a dispute.
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These three modes of ADR are the most effectively and
efficiently used in the present world. But there is a huge confusion
among the people about the difference between the three, as there are
minor differences between these methods.

In case of Conciliation and Mediation, the confusion is more as
the terms are often used as synonyms. However, the Arbitration and
Conciliation Act, 1996 (“the 1996 Act”) clearly used these two terms
as separate. Section 30(1) have used these two as two separate
methods and the same is mentioned under Section 89 of the Civil
Procedure Code, 1908 (“CPC”).

Difference between these three modes of ADR is explained
hereinunder:

Definitions
The term Arbitration is defined under Section 2(1)(a) of the

1996 Act. There are various landmark judgements which have
defined Arbitration. One of such judgement is of “Collins v. Collins”.
In 1858, in Collins v. Collins, the Court wrote: “An arbitration is a
reference to the decision of one or more persons, either with or
without an umpire (now called as Arbitrator), of some matter or
matters in difference between the parties”.

But there is no proper definition given under any law or Act for
Mediation and Conciliation. The meaning of both Meditation and
Conciliation is generally understood by their function and procedure.

Meanings
In case of Arbitration (Arbitration is described in Chapter 3

in detail), the person resolving the dispute is known as an Arbitrator.
An Arbitrator is a neutral person chosen to resolve the dispute
outside the Court.

In case of Mediation (Mediation is described in Chapter 5 in
detail), the person resolving the dispute is known as a Mediator. A
mediator is the person, who resolves disputes between people,
organization, states or any other communities.

In case of Conciliation (Conciliation is described in Chapter 4
in detail), a person resolving the Dispute is known as Conciliator. A
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Conciliator is a person who assists the parties in an impartial manner
to reach a peaceful settlement of disputes.

1.2 APPLICABILITY

In case of Arbitration, parties need to have an Arbitration
Agreement. Only then, they can resolve their dispute via Arbitration.
Under Section 7 of the 1996 Act, the agreement must be in writing to
be enforceable. Also, consent of both the parties is also necessary. It
can be oral or written. An Arbitrator is appointed in cases involving
major disputes, where the parties are unreasonable, or in cases, where
specific area specialisation is required.

While in case of Mediation or Conciliation, no such agreement
is required. Generally, the Court sends matter which suits or can be
resolved via Mediation or Conciliation, or if the matter is such that
the parties do not want to bring the information in public, then to
keep it private, they go for Mediation or Conciliation. A Conciliator
or Mediator is appointed in cases involving minor disputes.

1.3 PROCEDURES

In case of Arbitration, the Arbitrator takes his decision based on
the facts, side stories and evidence of the case which may or may not
be favourable to one party. The Arbitrator conducts the proceeding
strictly by legal restriction and is bound to follow the neutral
approach in resolving the dispute.

In case of Mediation, the Mediator has the liberty to select any
suitable method of resolve the dispute as there are no strict guidelines
to follow.

While in case of Conciliation, the Conciliator is bound to follow
the process given under the 1996 Act (Sections 61 to 81).

1.4 JUDGEMENTS

An Arbitrator is a judge of the dispute and provides resolution
measures which are binding on the parties unless parties beforehand
agree that the outcome of the proceeding will not be binding.
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In case of Mediation, a Mediator does not deliver any judgement.
A Mediator is a mere facilitator who assists in developing option and
dialogue between the parties to achieve a mutual agreement
favourable for both the parties.

While in case of Conciliation, the role of a Conciliator is more
than that of a Mediator as a Conciliator is considered to have a
proactive role and is not merely a facilitator. A Conciliator, as per
Section 67(4) of the 1996 Act, can make a proposal for settlement
between the parties. When there is scope for settlement which is
presented to parties and the parties have an issue, then the Conciliator
has the right to reform the settlement proposal.

1.5 WHY IS ADR PREFERRED MORE THAN
LITIGATION?

ADR has gained a rapid popularity over the years. The business
disputes are resolved more by the arbitration process than the
litigation. The reason for acceptance of ADR over litigation is due to
many reasons.

(a) ADR is more cost-effective. The cost of the process involved
in the dispute is much less than the cost involved in the
litigation.

(b) The process is more informal as compared to the litigation
process. There are no lengthy procedures as that is present in
the Court.

(c) ADR process is flexible. The parties can withdraw their case
anytime they want, which is not possible in the Court process.

(d) The dispute is resolved more quickly with the assistance of a
third person, who advises the parties according to their needs
and suitability. This is not the same in case of the Court
process. The judges do not give judgement according to the
suitability of the parties.

(e) The resolution of the dispute is made faster. On the other
hand, filing cases in the Court take years and years to resolve
one case.
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(f) In ADR, an approach is made to balance the interest of both
the parties, whereas in the litigation, the other party loses the
case.

(g) Discussions of the proceedings in ADR is confidential and
no public record is to be maintained. The discussions in the
Court involve knowledge of the public.

(h) The venue and schedule are according to the convenience of
the parties as they have the power to choose the arbitrator,
the place of the proceedings, etc.

1.6 CONCLUSION

ADR in India is not a recent phenomenon. India has a long and
distinguished history of resolving disputes through utilization of
alternate methods of dispute resolution. Arbitration and Mediation
are deeply embedded dispute resolution mechanisms in India’s
commercial practices and social life. Their usage could be traced
back to when people voluntarily submitted their disputes to the
panchayat, a group of wise men of the community, whose decisions
were binding on the parties. Sage Yajnavalkya is said to have, in
ancient Indian texts, referred issues to various arrangements
including Puga (tribunals that comprised of people dwelling in the
same place), Srenis (occupational guilds), Kula (family or clan
assemblies), and Panchayat, all of which closely approximate the
present system of arbitration.

Despite its long history, the arbitration regime in post-
independent India was considered to be archaic, unpredictable and
expensive. A regime that was meant to expeditiously resolve disputes
was used to achieve the exact opposite results. Indiscriminate resort
to Courts, lengthy complicated procedures, lack of competent
professionals, coupled with an inadequate understanding and
acceptance of arbitration as a genuine alternative meant that
arbitration regime no longer served the purpose which it was meant
to. such was the despair that it led to, Justice Desai of the Hon’ble
Supreme Court, observing that the manner in which arbitration was
worked in India “made lawyers laugh and legal philosophers weep”.
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It is in this background that the 1996 Act was enacted. The Act
was modelled on lines of the United Nations Commission on
International Trade Law (“UNCITRAL”) framework of laws. It
marked a concerted effort to modernize the Indian Arbitration Law
and imbue it with best global practices in an attempt to establish
India as a global arbitration hub. Over the last decade or so, a catena
of decisions and host of amendments, including fast-track Arbitration
and establishment of specialized commercial Courts have attempted
to transform India into a Robust Centre for International and
Domestic Arbitration.

Today, Arbitration plays an essential role in the global
infrastructure of international trade, commerce and investment. As an
integral member of the global community and a trading and
investment giant, how India engages with international arbitration
has important ramifications on international transboundary flows of
trade, commerce and investments as a whole. It is, therefore,
important to be cognizant of our current bearings and of what lies
ahead. Success in endeavours aimed at transforming India into an
international arbitration hub would depend on the diligence shown by
various stakeholders in spotting and addressing relevant concerns and
issues.

The Arbitrator is a crucial component of a successful arbitration.
The standards to which they adhere have an important bearing on the
independence and integrity of the arbitral process. Early practices of
arbitration, which were confined to a few, were often governed by set
of self-prescribed values and norms. In recent times, globalization
has led to the dramatic growth in cross-border transactions involving
India, which has led to an increasing demand for cross-border
arbitration. This has resulted in establishment of transnational
practices to deal with growing quantum and complexity of matters.
The net effect has been the emergence of an ultra-competitive
arbitration marketplace characterized by an explosive surge of new
entrants into the global arbitration community. These new entrants
who often belong to diverse legal traditions bring with them varied
conceptions of what constitutes ethically acceptable conduct.
Absence of common or defined ethical standards can sow seeds of
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discordance, which in the ultimate analysis, would weaken the
integrity of international arbitration regime.

Former Chief Justice of India (“CJI”), Ranjan Gogoi on
10.02.2020 addressing students of the Gujarat National Law
University (GNLU), called for “reforming” the current dispute
resolution mechanism to achieve the USD 5 trillion economy as
stated by Prime Minister Narendra Modi. He was delivering a lecture
on the topic “Rebuilding the Judiciary: Nation Building”.

The former CJI also stated, “What is this first appeal, a second
appeal, Supreme Court..special leave..review, curative…What is all
this? These are very refined ideas in jurisprudence, but where does it
get us? Is it doing anything good to the country? I do not think so,”
he said. The former CJI also said that “Arbitration is not working”.
He said the job to resolve commercial disputes should be handed
over to professionals instead of regular judges, and that right to
appeals should be curtailed, as it is not doing anything good to the
country.

“What is this Arbitration Act? An award passed by a former
CJI gets challenged before a district judge, and there is an appeal in a
High Court and then in the Supreme Court. Heads I win, tails you
lose. Either way it goes to Courts and it takes another decade,” the
former CJI said. Latest example of such case is in the matter between
“Board of Control for Cricket in India v. Deccan Chronicles
Holdings Ltd.” in Commercial Arbitration Petition (L) No. 4466
of 2020, wherein Justice G.S. Patel of the Bombay High Court on
16.06. 2021 set aside an arbitration award passed by former Justice of
Supreme Court (Justice C.K. Thakker) against BCCI over the
termination of Deccan Chargers from IPL by observing that the
arbitral tribunal cannot apply public law principles on fairness and
reasonableness.

The former CJI further stated, “Entrust commercial disputes
resolution to professionals, not to the routine judges dealing in civil
and criminal laws. Give it to professionals, curtail the right to appeal”.

The former CJI further said, “The Prime Minister of the country
mentioned about the USD 5 trillion economy. If you want the USD 5
trillion economy, rebuild the judiciary like Sardar Patel built the
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nation. The judiciary that you have today is not going to bring you
USD 5 trillion economy”. He said the dispute resolution mechanism
needs to be reformed in order to give confidence to investors that it
works so that they can invest comfortably and safely in India.

Recent years have witnessed major legal and policy reforms in
the arbitration landscape. These amendments have attempted to align
the Indian arbitration regime with regimes in other leading arbitration
jurisdictions. However, optimum results require effective working of
laws and policies, which necessitates coordination among all
stakeholders. This presents, on the one hand, great opportunities as
well as great challenges, which include ensuring availability of
competent and quality arbitrators of high integrity. India is blessed
with a talented and brilliant pool of individuals who can, with
adequate training and orientation, act as arbitrators in the most
complex of matters. Given the sheer diversity and quantum of
matters being submitted to arbitration, presence of a specialist
arbitration bar with members who have not migrated from the general
bar are working in close coordination with competent arbitral
institutions is imperative.

Arbitration is not meant to mirror litigation. The time-
consuming methods of long oral arguments, long written submissions
and a reference to precedence are bound to bring about the same
effect in arbitration as it is done in litigation.

That being said, Institutional Arbitration has met with limited
success in India. It is a well-known fact that Indian parties still show
a strong preference for Ad-hoc Arbitration over Institutional
Arbitration. The recent report by the High-level Committee to
Review the Institutionalize of Arbitration Mechanism in India,
headed by retired Justice B.N. Srikrishna of the Hon’ble Supreme
Court, which led to the 2019 Amendment Act, had identified the
following factors for such preference:

(a) lack of credible arbitral institutions;
(b) misconceptions relating to institutional arbitration;
(c) lack of governmental support for institutional arbitration;
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(d) judicial attitudes towards arbitration in general; and
(e) lack of a specialist arbitration bar.
While legislative and judicial efforts have attempted to address

these factors, it is clear that for Institutional Arbitration to expand its
footprint in India, it would require concerted support from all
stakeholders, in particular, members of the legal profession. A
Robust Arbitration Bar is critical to the development of Institutional
Arbitration in India as it would ensure availability and accessibility
of practitioners with knowledge and experience in the field of
arbitration.

As we conceptualize International Arbitration in a globalized era,
we must also be cognizant of the synergistic opportunities available
for International Arbitration through utilization of disruptive
technologies. As one scholar puts it, both ‘IA’ (International
Arbitration) and ‘AI’ (Artificial Intelligence) are leading
alternatives to status quo: IA to traditional methods of dispute
resolution and AI to traditional methods of performance. Artificial
Intelligence could provide immense benefits for the arbitration
process and its users. By augmenting human cognitive abilities, AI-
powered services could assist lawyers in drafting, identification of
better authorities, reviewing of documents, etc. It is also well placed
to assist arbitral tribunals in preparation of award, simulation of
judicial review, streamlining case management, etc. AI-based
analytics systems could be used to predict costs, duration and
possible resolution including proposing range of settlement based on
analysis of previous arbitrations of similar size and complexity. AI-
assisted arbitration holds immense promise for the arbitration
community. Therefore, one has to ask – Is there a future of ‘AI’ in
‘IA’, and if yes, what shape its usage and regulation ought to take?

The problem lies in the fact that the notion of ‘alternative’ is
taken literally. As a result, in numerous instances, litigation is seen as
the default mode with parties turning to ADR only as a secondary
option. This mindset needs to change, and unless it does, all other
reforms to promote ADR methods including arbitration, are likely to
remain ineffective. A conscious effort must be made by all
stakeholders to reorient the way they perceive ADR mechanisms, in
particular, arbitration.
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Mediation, as a viable method of dispute resolution, has gained
enormous popularity in India. This comes as no surprise because as
the famous adage suggests “An ounce of mediation is worth a
pound of arbitration and a ton of litigation!” Court annexed and
private mediations through various mediation centres operating in
different parts of the country have reported significant levels of
success. Specialized mediation services, as part of hybrid
mechanisms (Med-Arb or Med-Arb-Med), are also provided by
various arbitral institutions to resolve both commercial and
investment disputes. These are promising developments. But if the
momentum is to be sustained, then other initiatives including
enhancing user awareness, improving quality of mediators, providing
enhanced training to mediators and referral judges, establishing
necessary and adequate infrastructural and administrative facilities,
and securing a universal code of ethics and professional standards to
be followed by all mediators must also be undertaken. The pre-
institution mediation and settlement as mentioned in the Commercial
Courts Act would pave the way for many more institutions to
emphasize on the need of pre-litigation mediations considering its
innumerable benefits.

It is the time to ripe a devise, a comprehensive legislation which
contains compulsory pre-litigation mediation and a remedy for the
biggest drawback in a mediation agreement, i.e., to say the
unenforceability of an agreement arrived at a mediation, would
ensure efficiency and also reduce the time pendency for parties as
well as the Courts. Maybe if some method could be found for
certifying that an agreement has been freely entered into and for
making it executable like a degree, mediation could become the most
effective ADR.

Last few years have witnessed an accelerated maturing of the
Indian Arbitration Regime and community spurred on by an ever-
increasing demand for arbitration services in India. The resultant
global interest in the development of international dispute resolution
in India and the concomitant opportunities such development
generates. Viewed in this backdrop, there is an opportune moment to
take stock of developments unfolding within this field.

  


