


EVERYTHING ABOUT

ALTERNATIVE DISPUTE
RESOLUTION

PART – II
PROCEDURE

Sushilkumar Gupta
B.E. (Construction)

Empaneled Arbitrator with Indian Council of Arbitration (ICA),
Fellow of Indian Council of Arbitration (FICA),

Fellow of Indian Institution of Technical Arbitrators (FIITArb),
Member of Malaysian Institute of Arbitrators (MMIArb),
Member of Indian Society of Structural Engineers (MISSE),
Member of Indian Institution of Bridge Engineers (MIIBE).

ISO 9001:2015 CERTIFIED



© No part of this publication may be reproduced, stored in a retrieval system, or
transmitted in any form or by any means, electronic, mechanical, photocopying,
recording and/or otherwise without the prior written permission of the author and
the publisher.

First Edition : 2022

Published by : Mrs. Meena Pandey for Himalaya Publishing House Pvt. Ltd.,
“Ramdoot”, Dr. Bhalerao Marg, Girgaon, Mumbai - 400 004.
Phone: 022-23860170, 23863863; Fax: 022-23877178
E-mail: himpub@bharatmail.co.in; Website: www.himpub.com

Branch Offices :

New Delhi : “Pooja Apartments”, 4-B, Murari Lal Street, Ansari Road,
Darya Ganj, New Delhi - 110 002.
Phone: 011-23270392, 23278631; Fax: 011-23256286

Nagpur : Kundanlal Chandak Industrial Estate,
Ghat Road, Nagpur - 440 018. Phone: 0712-2721215, 2721216

Bengaluru : Plot No. 91-33, 2nd Main Road, Seshadripuram,
Behind Nataraja Theatre, Bengaluru - 560 020.
Phone: 080-41138821;
Mobile: 09379847017, 09379847005

Hyderabad : No. 3-4-184, Lingampally, Besides Raghavendra Swamy
Matham, Kachiguda, Hyderabad - 500 027.
Phone: 040-27560041, 27550139

Chennai : No. 34/44, Motilal Street, T. Nagar, Chennai - 600 017.
Mobile: 09380460419

Pune : “Laksha” Apartment, First Floor, No. 527, Mehunpura,
Shaniwarpeth (Near Prabhat Theatre), Pune - 411 030.
Phone: 020-24496323, 24496333; Mobile: 09370579333

Lucknow : House No. 731, Shekhupura Colony,
Near B.D. Convent School, Aliganj,
Lucknow - 226 022. Phone: 0522-4012353;
Mobile: 09307501549

Ahmedabad : 114, “SHAIL”, 1st Floor, Opp. Madhu Sudan House,
C.G. Road, Navrang Pura, Ahmedabad - 380 009.
Phone: 079-26560126; Mobile: 09377088847

Cuttack : Plot No 5F-755/4, Sector-9, CDA Market Nagar,
Cuttack - 753 014, Odisha. Mobile: 09338746007

Kolkata : 108/4, Beliaghata Main Road, Near ID Hospital,
Opp. SBI Bank, Kolkata - 700 010. Phone: 033-32449649;
Mobile: 07439040301

DTP by : Nilima

Printed at : Kohli Printo Fast, Delhi. On behalf of HPH.



Dedicated to

MyMother and Father
The Ideal Parents





Preface

I am again delighted to have the privilege to write for all
of you on the subject of Alternative Dispute Resolution
(ADR) – Part II, which describes the procedure to be followed
by the parties to the contract during the currency of the
project, firstly to avoid any dispute and secondly, if dispute
arises, precaution to be taken while appointing Arbitrators and
Councillors. Finally, discipline is to be followed during the
entire process of arbitration.

I convey my sincere thanks to “LIVELAW NEWS
NETWORK”, from wherein I read the best articles on this
subject of ADR. I state that, in absence of this network, it
would have been very difficult for me to write this book in
such a comprehensive and understandable manner.

I also convey my sincere thanks to my publishers for their
courtesies and co-operation in the publication of this book.

"The readers are requested to send their queries/
questions/doubts in regards with the content of this book
at sushilgupta1974@yahoo.com" along with self introduction.
The Author will try its best to answer all queries/questions/
doubts in a reasonable time."

Author
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Introduction

As far as practicable, all possible efforts shall be made by the
parties to sort out and resolve all such matters of controversies,
disputes and differences, amicably with due dispatch and effective
priority.

We all know, “prevention is always better than cure” and all
contracts are based on Reciprocal Promises. At the very outset, the
party inviting tender (i.e., the employer) shall avoid such promises
which they can foresee are difficult to obligate. Breach of such
obligations are the main reason to cause the disputes. Hence, care
shall be taken by the employer, during tendering stage itself to avoid
any disputes in the contract throughout the currency of contract.

Generally, the following errors are made while preparing the
tender document by the Employer, to which the Contractor cannot be
blamed:

1. The employer commits to hand over the Right of Way (RoW)
or site of work within a fixed period of time to the appointed
contractor, but fails utterly to hand over the same in part or
whole within the prescribed time. There are instances in
many projects, wherein the employer failed to hand over
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such RoW in part or whole even by end of stipulated project
duration.

2. Ambiguities are left within the various provisions of the
Contract Document.

3. Some of the provisions in the Contract Document are left
open-ended. This means, these provisions can be interpreted
in more than one way. Such provisions always go against the
drafter of the document, which is usually the employer,
based on Contra Proferentum Rule.

4. The employer commits to issue or approve the working
drawings within a fixed period of time to the appointed
contractor, but fails to issue or approve the same in part or
whole, within the prescribed time.

5. The technical specification does not match with the drawings
issued to the contractor.

6. The estimation of quantities in the tender document is not
done properly.

The aforesaid errors are merely indicative and not exhaustive.
All such errors give rise to disputes in the contract and certainly goes
against the employer. such errors usually happen due to:

1. Incorrect assumptions about the RoW handover dates;
2. Delegation of authority to prepare Contract Document to

such a person or a firm, who are unaware of ground realities
or factual details of the given project,

3. Delegation of authority to prepare Contract Document to
such a person or a firm, who are not competent enough to
prepare such documents for the given project and their
failure to connect all the dots and remove ambiguities within
the Contract Document.

Do’s and don’ts by the parties to contract during the entire
project duration:

At the outset, it will not be correct to say that the delay in
completion of any given project is always attributable to the
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employer. Sometimes, such delay is attributable to the contractors
also.

In many projects, delayed events are attributable to both the
employer and the contractor. In such cases, quantification of the
delayed events attributable to the employer and the delayed events
attributable to the contractor needs to evaluated separately, through
Delay Analysis Report (“DAR”).

Do’s:

1. The employer before inviting the bid, shall get, the Contract
Document prepared by their delegated person or firm,
reviewed by an expert who is qualified enough and has
sufficient knowledge and experience in similar projects and
who is also well conversant with the legal provisions.
Spending some time and cost on such review will definitely
save a considerable time during the currency of the given
project. Besides, such review will also help the employer in
avoiding unnecessary disputes, and subsequently, saving in
considerable time and cost in resolving such disputes.

2. The employer by using straightforward contracts and crystal-
clear scope of work can avoid many disputes during the
currency of the project.

3. The employer shall fulfil all their promises envisaged in the
Contract Document. In case, if the employer fails to obligate
any of its promise, the same shall be negotiated for any
losses suffered by the contractor due to such failure on part
of the employer, to avoid any dispute in future.

4. The employer shall make timely payments to the contractor.
The interest payable, if any, on the delayed payment or on
the disputed amount shall be specifically mentioned in the
Contract Document, to avoid bringing in any assumptions in
regards with “Interest” in future.

5. The employer shall mandate “Mediation” or at least
“Conciliation” as a pre-arbitration process in the contract
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Document. The fees of Mediator and Conciliators shall be
specified in the Contract Agreement.

6. The employer shall specifically draft the Arbitration
Agreement or Arbitration Clause in the Contract Document
without leaving any ambiguities.

7. The employer shall specifically mention the fees of
arbitrators in an Arbitration Agreement or Agreement Clause,
whatever they deem fit or they may mention it, in
accordance with the Fourth Schedule of the Arbitration and
Conciliation (Amendment) Act, 2015 or any other
Amendment of the Arbitration and Conciliation Act, 1996
amended by the legislature from time to time, binding the
Arbitrators appointed by the parties to resolve disputes
arising out of this Contract Agreement, to such fees rather
than keeping it open for the appointed arbitrators to decide
and make the arbitration process a costly affair.

8. The employer shall specifically identify the “juridical seat”
in an arbitration Agreement or Agreement Clause clearly so
as to avoid wholly unnecessary litigation.

9. The employer shall force the contractor to submit its work
schedule along with the details of resources (i.e., machinery,
labour, staff, etc.) planned by the contractor in completing
the project in the stipulated time. Both parties shall stick to
this schedule agreed among them, during the onset of
contract.

10. The employer, from time to time, shall force the contractor to
comply with all its promises made to the employer in the
Contract Document, while accepting the contract. Strict
administration is required on this aspect throughout the
currency of project.

11. The employer shall review the progress of work on
monthly/weekly basis in line with the work programme
submitted by the contractor. The difficulties, if any, in the
project shall be resolved without allowing such difficulties to
delay the completion of project.
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12. The variations or change of scope or extra items are
unavoidable in all the projects. Hence, the employer shall
timely resolve such variations or change of scope or extra
items, in accordance with the contract.

13. The application for Extension of Time (EoT) by the
contractor and approval by the employer shall include DAR
explaining their point of view in support of their
application/approval respectively.

14. Both parties shall maintain correspondences in a systematic
manner in both paper copy as well as soft copy, such that,
any specific document can be retrieved in a quick time as
and when required. Here comes the services of well-trained
Document Controller.

15. All the verbal communication shall be converted
immediately into written form.

16. None of the letters from either part shall be left unanswered
by the other party.

17. Various disputes can be avoided using such type of
correspondences and regular discussion among the parties.

18. Finally, professional ethics shall be strictly followed by both
the parties during the currency of the project.

Don’ts:

1. The contractor shall not be allowed to take for granted the
employer at any time during the currency of the project.

2. The contractor shall not be allowed to delay the project for
reasons not attributable to the employer at any time during
the currency of the project. Interim delay, if any, shall be
mitigated by the contractor by any means to complete the
project within the stipulated project duration.

Despite all above precautions, exercised by the parties to the
contract, if there arises a dispute, then such disputes need to be
resolved through arbitration in accordance with the Arbitration and
Conciliation Act, 1996 amended from time to time by our legislation
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and the procedure to be followed in the arbitration shall be
disciplined.

However, parties to the Contract shall prefer “Mediation” as
pre-arbitration process.

As, it is well settled that, “An ounce of mediation is worth a
pound of arbitration and a ton of litigation”.

OR

At least, there must be a provision of conciliation process as
defined under Sections 61 to 81 of the 1996 Act before invoking the
Arbitration clause and both the parties shall show respect and belief
on the conciliators appointed by parties themselves including
formulation of terms of possible settlement by the conciliators under
Section 73(1) of the 1996 Act.

Once the Settlement Agreement is signed by the parties under
Section 73(2), it shall be final and binding on the parties and persons
claiming under them respectively, in accordance with Section 73(3).

Parties shall treat this Settlement Agreement akin to judgement
of the Supreme Court.


