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PREFACE
I am again delighted to have the privilege to write for all

of you on the subject of Alternative Dispute Resolution
(ADR) – Part III, which describes the drawbacks in arbitration
mechanism which are defeating the sole purpose of legislature
behind enacting the Arbitration and Conciliation Act, 1996,
being quick redressal of disputes and also cost-effective.

I convey my sincere thanks again to “LIVELAW NEWS
NETWORK”, from wherein I read the best articles on this
subject of ADR. I state that, in absence of this network, it
would have been very difficult for me to write this book in
such a comprehensive and understandable manner.

I also convey my sincere thanks to my publishers for their
courtesies and co-operation in the publication of this book.

The readers are requested to send their
queries/questions/doubts in regards with the content of this
book at sushilgupta1974@yahoo.com, along with self-
introduction. The Author will try his best to answer all
queries/questions/doubts in a reasonable time.

Author
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C H A P T E R

1 DRAWBACKS IN
PRESENT ADR

SYSTEM

INTRODUCTION

As discussed in Chapter 3 of Part I of this series of book
(i.e., Everything about Alternative Dispute Resolution – Part I –
Introduction), due to various advantages of the arbitration, parties
prefer it over litigation. It gives party full authority to decide their
own arbitrator, and in case of international arbitration, the venue,
place or the country in which the arbitration proceedings will be held
is also decided by the parties.

However, there are also certain challenges where the arbitration
lacks or defaults in providing proper arbitral awards. Everything with
some advantages also has loopholes along with it.

It is a well settled principle that none of the contractor or any
businessman will ever like to wait for decades to resolve their
dispute arose in any given contract. Similarly, none of the officers of
any Government or a Semi-Government body or a Public Sector
Undertaking (PSU) will ever opt for such waiting period to resolve
disputes.

The author intends to bring awareness among the parties to
dispute by way of Case Laws discussed hereinunder, decided in
various High Courts of India as well as in Supreme Court of India,
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wherein parties have wasted their time, energy, efforts and money
for the period running in decades in challenging the Arbitral Award.

As explained in Chapter 2 of Part II of this series of book
(i.e., Everything about Alternative Dispute Resolution – Part II –
Procedure), the author reiterates that parties shall apply their minds
while appointing their arbitrators and also in deciding the arbitral
procedures.

While appointing the arbitrator, parties shall prefer, firstly, to
appoint them from the discipline related to type of dispute. Secondly,
parties shall also enquire about the number of arbitration matters
currently handled by the respective arbitrator, i.e., number of
arbitrations in hand at the time of such appointment. Preferably,
parties shall not appoint an arbitrator dealing in more than three
cases at that point of time, because to complete the entire process of
arbitration in the time provided by the Legislature, it is important for
an arbitrator to have sufficient time to spare for each party, they deal
with.

The following Sections of the Arbitration and Conciliation Act,
1996 (“the 1996 Act”) has some loopholes. Parties misuse these
Sections to challenge and appeal the Arbitral Award and also
Arbitral Proceedings in Court of Law with malafide intention only to
delay the outcome of the arbitral proceedings, as Courts take their
own time to decide any case under the principle of Natural Justice.
Such delays many times run in Decades, as seen in Case Laws
discussed hereinunder.

1. Section 7 – Arbitration Agreement.
2. Section 8 – Power to refer parties to arbitration where there

is an arbitration agreement.
3. Section 9 – Interim measures, etc. by Court.
4. Section 11 – Appointment of arbitrators.
5. Section 12 – Grounds for challenge.
6. Section 13 – Challenge procedure.
7. Section 14 – Failure or impossibility to act.
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8. Section 16 – Competence of arbitral tribunal to rule on its
jurisdiction.

9. Section 17 – Interim measures ordered by arbitral tribunal.
10. Section 31 – Form and contents of arbitral award.
11. Section 33 – Correction and interpretation of award;

additional award.
12. Section 34 – Application for setting aside arbitral award.
13. Section 36 – Enforcement.
14. Section 37 – Appealable orders.
15. Section 43 – Limitations.
16. Section 44 – Foreign Award.

Beside these Sections, an arbitral award can be challenged in
Court by subject matter such as:

1. Pendente Lite Interest.
2. Venue/Seat of Arbitration.
3. Appointment as an Arbitrator.
4. Anti-arbitration Suit.

CASE LAWS

A. Cases wherein Parties to Dispute Wasted Decades in
Courts to Challenge Arbitral Awards

Following are few such cases wherein parties to dispute wasted
decades in Courts to challenge Arbitral Awards:

A1. In “Mahindra and Mahindra Financial Services Ltd. vs.
Maheshbhai Tinabhai Rathod”, the Supreme Court on 16.12.2021
held that “Section 5 of Limitation Act cannot be applied to
condone the delay beyond the period prescribed under Section
34(3) of the Arbitration and Conciliation Act, 1996”.
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Fact of this Case:

Due to non-adherence to the terms of contract, dispute arose
between the parties and the same was referred to arbitration by
invoking the Arbitration Clause contained in the agreement.

The learned Arbitrator passed the Award on 28.02.2011 in
favour of “Mahindra and Mahindra Financial Services Ltd.” (in short,
“Mahindra”).

The Decree Holder (i.e., Mahindra) thereafter filed an
execution petition on 27.06.2011 to execute the Award and recover
the amount due and payable by the Judgement Debtor (i.e.,
Maheshbhai Tinabhai Rathod).

The Judgement Debtor, at that stage on 04.01.2012, assailed the
Arbitral Award dated 28.02.2011 by filing the petition under Section
34 of the Arbitration and Conciliation Act, 1996 in Bombay High
Court.

By such time, there was delay of 185 days beyond the time
period allowed under Section 34(3) of the Arbitration and
Conciliation Act, 1996. Hence, the Judgement Debtor also filed
another petition under Section 5 of the Limitation Act seeking
condonation of delay.

The learned Single Judge of Bombay High Court declined to
condone the delay.

The Judgement Debtor, therefore, filed an appeal before the
learned Division Bench of Bombay High Court, which has by an
order condoned the delay against the statutory provision on
24.09.2012.

The Decree Holder aggrieved by the order passed by the learned
Division Bench filed a petition in Supreme Court to set aside the
order of Division Bench of Bombay High Court as barred by time.

The Hon’ble Supreme Court on 16.12.2021 set aside the
Division Bench order dated 24.09.2012 and restored the order of
Single Bench of Bombay High Court.



Drawbacks in Present ADR System 5

Thus, parties to the dispute wasted their time, energy,
efforts and money for the period of around 12 years (from
28.02.2011 to 16.12.2021) in challenging the Arbitral Award.

A2. In “Haryana Tourism Limited vs. M/s Kandhari
Beverages Limited”, the Supreme Court on 11.01.2022 held that,
“High Court cannot enter into merits of the claim in an appeal under
Section 37 of the Arbitration and Conciliation Act, 1996 (“the 1996
Act”)”.

Fact of the Case:

The appellant herein, i.e., Haryana Tourism Limited (for short,
‘Corporation’) invited tenders/quotations for the supply of Aerated
Cold Drinks at its Tourist Complexes for the period 15.05.2001 to
14.05.2002.

The tender submitted by the respondent herein, i.e.,
M/s. Kandhari Beverages Limited (for short, ‘Kandhari’) was accepted
by the Corporation. As per the agreement, Kandhari was supposed to pay
a sum of ` 20 lakhs on account of brand promotion which was required
to be spent as per mutual agreement between the parties.

That the Corporation organised a Mango Mela on 07th/08th July,
2001. The Corporation spent a sum of ` 1 lakh. Both the parties
agreed to hold musical nights. According to Kandhari, it spent a sum
of ` 13.92 lakhs. However, the Corporation asked Kandhari vide
letter dated 20.09.2001 to deposit a sum of ` 19 lakhs as sponsorship
money. The Corporation vide letter dated 17.01.2002 terminated
the contract.

Dispute arose between the parties and the matter was referred to
the Sole Arbitrator.

Vide Award dated 17.11.2005, the arbitrator directed
Kandhari to pay a sum of ` 9.5 lakhs. The counter-claim lodged by
Kandhari claiming ` 13.92 lakhs was dismissed by the Arbitrator.

Kandhari thereafter filed objection petition before Additional
District Judge, Chandigarh under Section 34 of the 1996 Act against
the Award passed by the Arbitrator.
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Vide order dated 25.09.2014, the Additional District Judge
dismissed the appeal/objection petition.

Feeling aggrieved and dissatisfied with the order passed by
Additional District Judge, Chandigarh dismissing the
appeal/objection petition under Section 34 of the 1996 Act,
Kandhari preferred a further appeal before the High Court under
Section 37 of the 1996 Act. By the impugned judgement and order,
the High Court has allowed the said appeal by entering into the
merits of the claim and has quashed and set aside the award
passed by the Arbitrator as well as the order passed by Additional
District Judge, Chandigarh.

Feeling aggrieved and dissatisfied with the impugned
judgement and order passed by the High Court, the Corporation has
preferred this appeal in Supreme Court.

Corporation submitted that in an appeal under Section 37 of the
1996 Act, “the High Court has no jurisdiction to enter into the merits
of the claim awarded by the arbitrator”, which was confirmed by the
first appellate Court under Section 34 of the 1996 Act and the High
Court has materially erred in quashing and setting aside the Award.

On the contrary, Kandhari submitted that the composition of
Arbitral Tribunal as well as the appointment of the sole arbitrator
was not in accordance with clause 13 of the Contract. Hence, learned
arbitrator had no jurisdiction at all to pass the Award.

Kandhari further submitted that the question of jurisdiction can
be raised under Section 16 of the 1996 Act which can also be raised
after the Award is passed.

The Supreme Court observed that:

As far as the question of jurisdiction of the Arbitrator raised by
Kandhari is concerned, the same has been dealt with by the High
Court also and the said objection has been overruled by the High
Court against which no appeal is preferred by them. In that view of
the matter, now it is not open for Kandhari to challenge the
jurisdiction of the Arbitrator, that too in an appeal preferred by
Corporation.
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As far as the impugned judgement and order passed by the High
Court quashing and setting aside the Award and the order passed by
the Additional District Judge under Section 34 of the 1996 Act are
concerned, it is required to be noted that in an appeal under Section
37 of the 1996 Act, the High Court has entered into the merits of
the claim, which is not permissible in exercise of powers under
Section 37 of the 1996 Act.

As per settled position of law laid down by Supreme Court in a
catena of decisions, “an Award can be set aside only if the Award
is against the public policy of India”. The Award can be set aside
under Sections 34/37 of the 1996 Act, if the Award is found to be
contrary to:

(a) Fundamental policy of Indian Law; or
(b) The interest of India; or
(c) Justice or morality; or
(d) If it is patently illegal.

None of the aforesaid exceptions shall be applicable to the facts
of the case on hand. The High Court has entered into the merits of
the claim and has decided the appeal under Section 37 of the
1996 Act as if the High Court was deciding the appeal against the
judgement and decree passed by the learned Trial Court. Thus,
the High Court has exercised the jurisdiction not vested in it
under Section 37 of the 1996 Act. The impugned judgement and
order passed by the High Court is hence not sustainable.

The Supreme Court held that:

In view of the above and for the reasons stated above, the
impugned judgement and order passed by the High Court is hereby
quashed and set aside. The Award passed by the Arbitrator and the
order passed by the Additional District Judge under Section 34 of
the 1996 Act overruling the objections are hereby restored.

Thus, parties to the dispute wasted their time, energy,
efforts and money for the period of over 16 years (from
17.11.2005 to 11.01.2022) in challenging the Arbitral Award.
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A3. In “M/s. Premier Sea Foods Exim Pvt. Ltd. vs. M/s.
Caravel Shipping Services Pvt. Ltd.”, the Supreme Court on
06.01.2022 held that “a reference to Section 37 instead of Section 34
of the Arbitration and Conciliation Act, 1996 (“the 1996 Act”)
would not matter as long as the jurisdictional court has the power to
adjudicate the appeal”.

The Court observed,

“Even if the appeal under Section 37 would not be
maintainable, objection/appeal under Section 34 would be
maintainable. Reference to wrong provision, as long as power
exists, would not matter”.

Fact of the Case:

In 2009, M/s. Premier Sea Foods Exim Pvt. Ltd. (“Premier”),
the appellant, filed a suit against M/s. Caravel Shipping Services Pvt.
Ltd. (“Caravel”), the respondent, before the Subordinate Judges
Court, Kochi to recover ` 26,53,593 along with future interest @
11.5% p.a. against Caravel.

Once the summons was served upon Caravel, it filed an
application under Section 8 of the 1996 Act, before the Subordinate
Judge, which was dismissed vide order dated 08.01.2013. The appeal
preferred by Caravel before the High Court of Kerala was also
dismissed, vide order dated 08.09.2015. Further, review application
preferred by Caravel before the High Court of Kerala suffered
dismissal vide order dated 14.06.2016.

Caravel challenged the review order dated 14.06.2016 before
Supreme Court in SLP(C) Nos. 31101-31102 of 2016, which was
allowed vide order dated 29.10.2018. The effect thereof was that the
proceedings in the suit could not proceed, as the matter having been
referred to Arbitration, Premier is to raise his claim before the
Arbitrator.

In 2012, while the Section 8 application was pending, Caravel
had filed an application under Section 11 of the 1996 Act before the
Madras High Court. Notwithstanding the order dated 08.01.2013
rejecting the application under Section 8 of the 1996 Act passed by
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the Subordinate Judges Court, Kochi, the High Court of Madras
allowed the application under Section 11 vide judgement dated
09.01.2015.

This gave rise to a very peculiar situation as there were two
conflicting orders and judgements of the courts of competent
jurisdiction.

Subsequently, Caravel filed a claim petition before the
Arbitrator. Premier filed a written statement and counter-claim
before the Arbitrator. However, later, on 21.08.2015, the counter-
claim was withdrawn in view of the suit pending on the same
subject-matter before the Subordinate Judges Court, Kochi.

After order dated 29.10.2018 passed by Supreme Court
allowing the application under Section 8 of the 1996 Act filed by
Caravel, Premier made an application for revival of the counter-
claim before the Arbitrator. The Arbitrator, however, rejected the
application vide order dated 14.05.2019 on the ground that Premier
had earlier filed and withdrawn its counter-claim without any liberty
to revive the counter-claim.

This order of the Arbitrator was made subject-matter of
challenge in the petition under Section 37(2) of the 1996 Act along
with an application for condonation of delay of 84 days. The
application for condonation of delay has been dismissed by the
impugned order passed by the High Court of Judicature at Madras
dated 06.12.2019. The impugned order while dismissing the
application for condonation has elaborately gone into merits and has
held that Premier was rightly not permitted to revive the counter-
claim before the arbitrator. The primary reason being that Premier
had withdrawn the counter-claim before the Arbitrator on 21.08.2015.

The Supreme Court held that:

Even if the appeal under Section 37 would not be maintainable,
objection/appeal under Section 34 would be maintainable. Reference
to wrong provision, as long as power exists, would not matter. What
we have done is to give true as well as legal effect to the order dated
29.10.2018 passed by this Court. However, as there has been a delay
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on the part of Premier in filing an application under Section 37 (or
Section 34 as held above) of the 1996 Act, we deem it appropriate to
direct Premier to pay the cost of ` 2,00,000 (Rupees Two Lakhs
Only) to Caravel. Only on the payment of the cost, Premier would be
entitled to raise and press its counter-claim before the Arbitrator.
Additionally, we clarify that Caravel would be entitled to raise all
defences against the counter-claim including the defence that the
counter-claim is barred by limitation. If any such plea is taken, it will
be examined and considered by the Arbitrator in accordance with
law taking into account the contentions and legal pleas placed by
both the sides.

Thus, parties to the dispute wasted their time, energy,
Efforts and money for the period of over 12 years (from 2009 to
06.01.2022) in arguing over reference of wrong provision on
maintainability of Appeal under Section 34 instead of Section 37
of the Arbitration Act, 1996.

A4. In “Atlanta Limited thr. its Managing Director vs.
Union of India Represented by Chief Engineer, Military
Engineering Service”, the Supreme Court on 18.01.2022 reiterated
that the Appellate Court exercising power under Sections 30 and 33
of the Arbitration Act, 1940 ought not to reassess or reappreciate
evidence or examine the sufficiency of the evidence. The Supreme
Court also held that the arbitral award ought not to be challenged on
the ground that the Arbitrator had drawn his own conclusion or had
failed to appreciate facts.

Fact of the Case

On 16.11.1988, the Claimant, a construction company, Atlanta
Limited (“Atlanta”) entered into a contract with the Respondent,
Union of India (“UoI”) for construction of a runway and allied work
at the Naval Air Station, Arakonam for a contract price of
` 19,58,94,190. The work was to be completed within a period of 21
months from the date of the commencement, ending on 23.08.1990.
As per the UoI, the site was handed over on 24.11.1988 and therefore
the date of completion ought to be 23.08.1990, whereas Atlanta
claimed that due to waterlogging the work could commence only on
01.01.1989. Extension was sought and granted by the UoI thrice,



Drawbacks in Present ADR System 11

first till 31.12.1990, then till 30.06.1991 and finally till 31.03.1992.
Atlanta claimed that by mid-March it had completed substantial
construction of the runway and the taxi track to the extent of 72%.
Since UoI proposed to have the runway inaugurated by the then
President of India on 11.03.1992, Atlanta had to hand back the site
on 09.03.1992 whereafter, for security reasons, the station became a
restricted area.

As a result, Atlanta had to request UoI to issue passes for its
staff, operators and labourers to complete the balance work. But no
entry passes were issued. Instead, vide letter dated 02.04.1992, the
contract was terminated with immediate effect by the Chief Engineer,
who declined to extend the time any further for completion of the
work which was otherwise to expire on 31.03.1992.

Aggrieved by the aforesaid termination order, Atlanta invoked
the Arbitration Clause in the contract executed by the parties and a
Sole Arbitrator was appointed to adjudicate the disputes between
them. Several claims were raised by Atlanta before the learned Sole
Arbitrator. UoI also raised counter-claims. The learned Sole
Arbitrator framed as many as 33 issues and on evaluating the
evidence and hearing the parties pronounced a detailed Award dated
24.06.1999, running into 506 pages, wherein a sum of
` 25,96,87,442.89 was awarded in favour of the Atlanta, inclusive of
interest up to 31.05.1999. Further, the future interest was directed to
be paid by UoI from 01.06.1999 at the rate of 18% per annum on the
principal amount of ` 14,12,50,907.55, till realisation. As regards the
counter-claim of UoI, the learned Sole Arbitrator awarded a sum of
` 1,42,255 in its favour in respect of Claim No. 6 along with future
interest.

Dissatisfied with the Award dated 24.06.1999, UoI filed a
petition under Section 30 read with Section 33 of the 1940 Act,
which was dismissed by the Single Judge vide order dated
19.01.2009 and a decree was passed in terms of the Award holding
that Atlanta would be entitled to interest at the rate of 12% p.a. on
the principal amount from the date of the decree, i.e., 19.01.2009, till
the date of payment. The judgement dated 19.01.2009 was
challenged in an intra-court appeal filed by UoI under Section 39 of
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the Arbitration Act, 1940. By the impugned judgement, the
Division Bench of the High Court of Madras on 20.07.2010 has set
aside the amount awarded in favour of Atlanta towards idle hire
charges and the value of the tools and machineries. Further, the
findings returned in the Award in respect of the extension of time
and illegal termination of the contract on the part of UoI were also
set aside.

Atlanta has preferred appeal in Supreme Court (This Appeal)
against the judgement and order dated 20.07.2010 passed by the
Division Bench, partly allowing the appeal preferred by UoI under
Section 39 of the Arbitration Act, 1940 and interfering with the order
dated 19.01.2009 passed by the learned Single Judge in O.P. No. 663
of 1999, a petition filed by UoI under Sections 30 and 33 of the 1940,
Act against the Arbitral Award dated 24.06.1999.

The Supreme Court held that:

It is also a well-settled principle of law that challenge cannot be
laid to the Award only on the ground that the Arbitrator has drawn
his own conclusion or failed to appreciate the relevant facts. Nor can
the Court substitute its own view on the conclusion of law or facts as
against those drawn by the Arbitrator, as if it is sitting in appeal.

We are of the opinion that once the learned Sole Arbitrator had
interpreted the clauses of the contract by taking a particular view and
had gone to great length to analyse several reasons offered by
Atlanta to justify its plea that it was entitled for extension of time to
execute the contract, the Division Bench ought not to have sat over
the said decision as an Appellate Court and seek to substitute its
view for that of the learned Arbitrator.

The Court held that, the learned Sole Arbitrator was lucid in his
reasoning for taking a particular view on the interpretation of the
terms and conditions of the contract between the parties. It was for
this very reason that the learned Single Judge had forbore from
interfering with the Arbitral Award and dismissed the petition filed
by UoI under Sections 30 and 33 of the 1940 Act.
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The submission made on behalf of UoI that the learned Sole
Arbitrator had misconducted himself is also unmerited.

We are of the opinion that the reasons offered for taking such a
view by the Divisional Bench are neither justified nor called for, for
interfering with the Arbitral Award. Accordingly, the impugned
judgement dated 20.07.2010 passed by the Division Bench of the
High Court cannot be sustained and is quashed and set aside, while
restoring the judgement dated 19.06.2009 passed by the learned
Single Judge and upholding the decree granted in favour of Atlanta
in terms of the Award along with interest.

Thus, parties to the dispute wasted their time, energy,
efforts and money for the period of over 22 years (from
24.06.1999 to 18.01.2022) in challenging the Arbitral Award.

It is pertinent to note that Single Bench of High Court of
Madras took around 10 years to decide the case and Supreme
Court took over 11 years for the same.

A5. In “Bhopal Dal Udyog vs. Food Corporation of India,
FAO (OS) 415/2011”, the Divisional Bench of Delhi High Court on
04.01.2022 held that “in breach of a contract, if the actual
damages have been ascertained, then the sole arbitrator is not
justified in granting liquidated damages over and above such
actual damages”.

Fact of the Case:

This appeal before the Divisional Bench of Delhi High Court
has been filed by the appellant (Bhopal Dal Udyog) challenging the
order dated 26.08.2010 passed by the learned Single Judge of Delhi
High Court in OMP No. 480 of 2008 dismissing the objections filed
by the appellant under Sections 30 and 33 of the Arbitration Act,
1940 (“the Act”) against the Arbitral Award dated 12.08.2008
(“Arbitral Award”) passed by the learned Sole Arbitrator.

The parties herein had entered into an agreement dated
05.11.1979 (“Agreement”). The entire scope was to be completed
within 45 days from the 11th working day after the issue of
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acceptance of the tender by the respondent (Food Corporation of
India).

The respondent terminated the Agreement vide its notice dated
28.07.1980, alleging that the appellant had violated the terms of the
Agreement.

The resultant dispute between the parties was referred to
Shri Shiv Prakash, Additional Legal Advisor, Ministry of Law,
Justice and Company Affairs, who was appointed as the Sole
Arbitrator.

The learned Sole Arbitrator passed an Award dated 28.06.1991
(“previous Award”), awarding claim of ` 4,22,400 and ` 1,94,800
respectively in favour of the appellant.

This previous Award was, however, set aside by the learned
Additional District Judge, Delhi vide Judgement dated 06.07.2005
passed in Suit No. 122/03/96 registered on the filing of the previous
award by the Arbitrator.

The appellant filed an appeal being FAO No. 357/2005
challenging the said judgement dated 06.07.2005. The learned Single
Judge of Delhi High Court vide order dated 24.01.2006 directed the
respondent to appoint Fresh Arbitrator in terms of the arbitration
clause of the Agreement to adjudicate and decide the claims of the
parties.

In compliance with the said direction, Sh. Surender
Gandodtra was appointed as the Sole Arbitrator.

The learned Sole Arbitrator vide his Arbitral Award allowed the
claims of the respondent directing the appellant to pay a sum of
` 13,36,120.31 to the respondent along with interest at the rate of
15% p.a. The counter-claims of the appellant were rejected by the
learned Sole Arbitrator.

The appellant challenged the said Arbitral Award by way of an
application under Sections 30 and 33 of the Act, being OMP No.
480 of 2008, which has been dismissed by the learned Single Judge
of Delhi High Court by way of the Impugned Order.
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