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FOREWORD
JUSTICE R.J.KOCHAR
Former Judge, Bombay High Court

10, D.G. Chambers,
100-104, First Floor,

Nagindas Master Road,
Nanik Motwani Lane,

Fort, Mumbai - 400 001.
Tel.: 022-22630952

Email: justicejkocher@gmail.com
Date: 15/07/2013

A HEARTFUL MISCELLANY IN LAW

Mr. P.V. Sethu, a worthy employee of an Insurance Company, has
poured his heartful agonies which he has rightly found and also realized
in the real life of the society and in particular faced by a common man in
the street. A common man is nobody’s man. He is near to none and also
dear to none except once in a period of 5 years. He cannot approach
either anyone in the seat of power nor any muscleman to resolve his
problems. He being broke, has no access to anybody. His only ray of
hope is the judiciary and the law. This is the only Temple of Justice
open to all for all the time. Mr. P.V. Sethu has tried to point out a
number of lacuna in the justice delivery system and none would disagree
with most part of his criticism of the Civil and Criminal Law and also
the functioning of the Courts in general but if you send the Courts on
leave even for one month, the whole society would grope in dark but for
this Ray of Hope for Justice even for a day. In every system, there are
merits and demerits and no system is a perfect system as it is manned by
not the angels but by an imperfect human being.

Mr. P.V. Sethu has studied Civil, Criminal and even the Constitution
of India while in service. He has admirably made efforts to create a bridge
of his own thoughts in this ocean of Law. He has rightly put before him the
Bhishmacharya of Social Justice, the hon’ble Mr. Justice V.R. Krishna Iyer.

I wish Mr. P.V. Sethu would come out with a second edition of this
miscellany very soon.

Mumbai
Date: 15/07/2013 Justice R. J. Kochar (Retd.)
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PREFACE

The author has been pondering over the last thirty years, what is
happening to our country?

Alarming price rise in the essential commodities, spiraling
expansion in population, sporadic increase in the crime rates, increase
in the unemployment problems due to advancement in technology have
virtually put the common masses to commit suicide and leading a hand-
tomouth life. Food, clothing and shelter are the vital and essential means
for subsistence. But if these necessities are not met, how to lead a
normal life. Political, socio-economic climate of our nation is worsening
day by day. But still, we say, “India is a great nation and all Indians are
brothers and sisters”. This prompted the author to make an in-depth
study of Indian judiciary and its related topics that affect directly our
nation and its people.

It is often said, “if people are healthy and progressive, nation is
healthy and growing”. People makes the nation. An ideal nation is the
nation that provides food, clothing and shelter to all and sundry. Our
nation is rich in resources but these resources are not equally distributed
and are being exploited by a few rich elite classes. The moot question is
that how to make our people self-sufficient. No doubt, it depends on the
people also as to how they are utilizing their skills to promote and
progress. It is essential that opportunities should be extended to all
section of the society in equal terms. But our Constitution divides
people and give privileges to the backward section of the society. It is
no doubt essential to uplift the downtrodden in the society but it does
not mean that this should affect other sections of the society. But is it
really happening. In the name of downtrodden, politicians, industrialists
and other elites, thrive and prosper even to the extent of leaving the
downtrodden to the pitiable and pathetic state.

The author has observed the growth, development and progress of
our nation vest on the political, economical and social system of our
country. India, says so, lives in unity with diversity and a nation of
integration of various caste, creed, class and language. In Southern
states, we have South Indian languages, viz., Tamil, Malayalam, Telugu,
Kannadaz, Tulu, etc. In Northern states, we have Hindi, Jodhpuri, Bihari,
Punjabi, languages. Similarly in Western States, Gujarati, Marathi,
Marwari, etc., and in Eastern States – Bengali, Oriya, etc. These
divisions give politicians an opportunity to divide and rule the people,
this affects largely the economy of our country.
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The author has witnessed terrorism, riot, strike, agitation, gang

robbery, bomb blasts in a very massive scale. These incidents erupts
only when the country is passing through serious political times and
crisis. In order to subvert such crimes, these incidents erupt to divert the
people from the main crux of the problem. As such, our people’s
memory is short and they tend to forget such incidents as they are
obsessed with their own problems.

If the law enforcing bodies turn to crime and unscrupulous
activities perpetrated by them on the people, how can the law abiding
citizens maintain peace and order. The author shudders to think as to
when such situation will overcome and uplift the morale of our people.
The citizens should feel free to approach the law enforcing authorities to
support the legal system of our country. But the citizens are
prevented from doing so. It is very difficult to get any work done from
the legal authorities as they insist for various documents and the work is
undone. It is the moral responsibility of the law enforcing bodies to
guide and help the citizens but it is never done and discharged by the
authorities.

However, in the last five years, our media, NGOs, social activists
are in the limelight to raise the voice of the people and they are doing
yeoman’s service and extending social welfare activities to the citizens
of our country.

Be that as it may, gradually, a social awakening is going to erupt
and the people of our country will take law into their hands to revolt
against the political system of our country.

The author conclude that our country is passing through a serious
crisis and transformation and yet there is a sliver lining in the dark cloud
which is to set one day and dawn upon the people of our country. The
people of our country will realize their contribution towards the nation
and they are all out to change the political system of our country.

Author
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A MESSIAH OF LEGAL LAW –
JUSTICE V.R. KRISHNA IYER – LEGAL LUMINARY

Justice V.R. Krishna Iyer started his legal career in 1938 under
the Madras High Court. From the beginning, he was an active public
figure beyond his successful professional life. Socially sensitised and
spiritually kindled, he was restless, moral rebel against human
injustice. His message to all the people ‘the cowardice of the honest
people’ ensures the success of the scoundrel. Within a short span, he
rose to be a leading criminal and civil lawyer. His indiscreet rage
against wrong later got him in to deep trouble, which happened when
he became a revolutionary against public injustice, he landed in police
custody and prison. He learn the bitter truth of the life when he was
in jail. He became rather modest and diplomatic in his behaviour,
with the saying of Bernard Shaw ‘it is dangerous to be too good’. His
public activities and position brought him close contact with the
veteran congressmen as well as left-oriented cadres in the working
class and peasant militants of his region. Even without being a
member of the political party, he was associated with the political
figures, social reformers, freedom fighters. He helped women’s
organizations and backward classes. He was largely influenced by
Jawaharlal Nehru’s writing and speeches, the teachings of Harold
Laski, Webb, Wells, Shaw, Bernard Russel and socialist and
communist leaders. Gandhiji’s radiance cast a spell on him from
school days and stirred his soul from the day he got a glimpse of
charismatic sage, which prompted him for independence. He initiated
to appear in court for release of patriotic detainees and nationalists for
unjust arrest. Some of the Britishers were moved by Krishna Iyer's
persuasive power of spoken word in aid of the flaming swaraj cause, which
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helped him to grant a bail to the detinues during the days of do or die
struggle. Such other instances proved Iyer a true nationalist and patriot.
He many times defended striking workers and militant kisans against
the habitual landlord, zamindar, industrialist and brought justice to the
poor people. He is a saviour for the poor and working classes. He
opposed police third degree methodology and gained the confidence of
the socialists. However, he never got involved in violent movements,
demonstrations or party work of any party. He was apolitical and a
great human being. As police Minister and Prisons Minister, Krishna
Iyer did considerable corrective measures humanizing the institutions.
Rehabilitation and prison transformation were his pioneer work,
including parole, remissions, music, sports and reformatory facilities.
Administration in the hands of Minister Iyer was efficient and creative
and democracy in action, beyond party considerations, made Iyer truly
an imaginative, humanist independent in office, committed to the
socialist ethos of the constitution. In 1957-50, Iyer as minister set up a
number of trial courts on the principle that courts are where litigation
proliferates. The High Court was not pleased, but the Law Minister Iyer,
knowing his power set up many new seats of justice which now serve
litigants a great deal. In the light of the fact, Krishna Iyer has been a
defender of human rights. Justice Krishna Iyer is a many-splendoured
genius. He is living legend – a humanist, an active crusader and a
ceaseless champion of human rights. As a speaker, he attracts people from
all walks of life and the listeners were spell bound by his speeches.

Justice Krishna Iyer was the quintessential judge, stately,
dispassionate, knowledgeble, well liked humane, resourceful and ready
witted with performance always matching his potential, commanding
the most powerful and corrupt to surrender to justice.

He opposed globalization.For he founds it to be an MNC
euphemism for rob-grab globalization, since this exploits the country,
whose billion humans are victims of recolonization syndrome. A
biblical message reflects his soul’s suffering –

“I was hungry, but you would not feed me, thirsty but you would
not give me a drink. I was a stranger but you would not welcome me in
your homes, naked but you would not clothe me. I was sick and in
prison but you would not take care of me. Then they will ask him, when
Lord did we ever see you hungry, or thirsty or a stranger or naked or
sick or in prison, and we would not help you?. The King will reply, ‘I
tell you, whenever you refused to help one of those important ones, you
refused to help me.”
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reformatory facilities. Administration in the hands of Minister Iyer was
efficient and creative and democracy in action, beyond party
considerations, made Iyer truly an imaginative, humanist independent in
office, committed to the socialist ethos of the constitution. In 1957-50,
Iyer as minister set up a number of trial courts on the principle that
courts are where litigation proliferates. The High Court was not pleased,
but the Law Minister Iyer, knowing his power set up many new seats of
justice which now serve litigants a great deal. In the light of the fact,
Krishna Iyer has been a defender of human rights. Justice Krishna Iyer
is a many-splendoured genius. He is living legend – a humanist, an
active crusader and a ceaseless champion of human rights. As a speaker,
he attracts people from all walks of life and the listeners were
spellbound by his speeches.

Justice Krishna Iyer was the quintessential judge, stately,
dispassionate, knowledgeble, well liked, humane, resourceful and ready
witted with performance always matching his potential, commanding
the most powerful and corrupt to surrender to justice.

He opposed globalization. For, he founds it to be an MNC
euphemism for rob-grab globalization, since this exploits the country,
whose billion humans are victims of recolonization syndrome. A
biblical message reflects his soul’s suffering –

“I was hungry, but you would not feed me, thirsty but you would
not give me a drink. I was a stranger but you would not welcome me in
your homes, naked but you would not clothe me. I was sick and in
prison but you would not take care of me. Then they will ask him, when
Lord did we ever see you hungry or thirsty or a stranger or naked or sick
or in prison, and we would not help you?. The King will reply, ‘I tell
you, whenever you refused to help one of those important ones, you
refused to help me.”

I thank my well-wishers, friends, printer, Foreword writer Justice
R.J. Kochhar, Retired Judge from Bombay High Court, and certainly my
family, including my wife and my children, who have extended full
support to me in completion of my book “Indian Judiciary (A Mockery
of the Principles of Equity and Natural Justice).

Author
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(a) Highlights of Criminal Jurisprudence in India

(b) Cases and Case Studies

(c) Author's Views on Criminal Jurisprudence

HIGHLIGHTS OF CRIMINAL JURISPRUDENCE IN
INDIA

The criminal jurisprudence of our nation has evolved upon three
parts:

1. The Code of Criminal Procedure, 1973;

2. The Indian Penal Code ( 45 of 1860);

3. The Indian Evidence Act, 1872.

In a nutshell, Let us understand these three parts briefly and then
go through these sections in detail.

Criminal Jurisprudence
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The Code of Criminal Procedure Code encompasses the
constitution of criminal courts and offices, powers of courts, superiors
of police, the magistrates and police, arrest of persons and process of
courts. Besides, it laid down the processes to compel appearance of
persons, witnesses, etc., and also production of things, reciprocal
arrangements for assistance in certain matters and procedures for
attachments and forfeitures of property. It also provides security for
keeping the peace and good behaviour, maintenance of public order and
tranquility. It also enacted various orders for maintenance of wives,
children and parents, preventive action of the police in execution of their
duties. In case of crimes, it has framed procedures to inform the police
and the powers of the police to investigate. It also highlighted
Jurisdiction of Criminal courts in inquiries and trials, i.e., from Small
Causes Court to High Court and District Court to Supreme Court in a
hierarchal order and also framed conditions required for initiation of
proceedings. Even the Magistrates have powers to accept complaints
from the citizen of our country and dispose of the cases, however, it
depends on the nature of complaints which are well within the
jurisdiction of the Magistrate. The procedures and process of the trial,
involving summoning the alleged culprit, witnesses, framing the charges,
calling for evidences, examination of witnesses, etc., remain almost
uniform for all the courts and magistrates. Provisions are also laid down
for the offenses affecting the administration of justice. Provision for
appearance by public prosecutor on behalf of alleged offenders are also
framed under the Criminal Procedure Code. In order to give natural
justice, the alleged accused has the right to Appeal, Revision and
Review, which are also framed. If the offenses seem to be non
cognizable or cognizable of a minor nature, provisions are also made as
to bail and bonds. In other words, The Criminal Procedure Code is the
Fountainhead of the criminal cases that encompasses the entire
procedures and processes of the criminal cases to render natural justice
in the Court of Law.

In the uncivilized society, i.e., prior to Civilization, no person was
safe from attacks to his person or his property by any other person. The
person either accept defeat and succumbed to the pressures or get killed.
A tooth for a tooth, an eye for an eye, a life for a life was the philosophy
predetermined and practiced in normal life of a human being. It is
astonishing that in our country the criminal jurisprudence came into
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existence from the time of Manu. Manu has recognized assault, theft,
robbery, false evidence, slander, criminal breach of trust, cheating,
adultery and rape. The King in the ancient times protected his subjects
and the subjects in return owed him allegiance and paid him revenue.
The king determined and administered justice himself, if unable to
administer justice by the king, he used to entrust the matter to a judge
and/or his chief Minister, who used to administer justice. However, if a
criminal was fined, the fines go to the king's treasury and was not paid
as a compensation to the injured party, but he was taken care of the
medication to restore his normal life.

Different laws came into existence in the reign of different rulers.
When the Britishers came into India, they adopted British pattern of
jurisprudence. But it was not uniform throughout the country. Different
set of laws was adopted to administer justice. Different regulations
were passed prescribing procedures and practice was adopted. In 1834
the first Indian Law Commission was constituted to investigate into the
jurisdiction, powers and rules of the existing courts as well as police
establishments enforcing various laws in operation in British India. The
Indian Penal Code was drafted by the Indian Law Commission under
the presidentship of Macaulay and was admitted to the Governor
General of India in Council in 1837. It was circulated to the judges and
law advisors of the Crown. In 1845, another commission was appointed
to review the code. The then commission submitted its report in two
parts one in 1846 and another in 1847. The Code was revised according
to the report of the commission but it never saw the light of the day.
Subsequently it was revised by two Law Members of the Governor
General of India in Council and was presented to the Legislative
Council in 1856.

The Indian Penal Code now has 511 sections dealing with
introduction, general explanations, punishments, general exceptions and
various offenses such as against the state, relating to the Army, Navy
and the Air force, against the Public Tranquility, relating to public
servants, relating to elections relating to contempts of the lawful
authority or public servants, of false evidence and offenses against
public justice, relating to coin and Government stamps, relating to
weight and measures, offenses affecting the public health, safety,
conveyance, decency and morals, affecting the human body, offenses
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against the property, relating to documents and property marks, criminal
breach of contracts or service, offenses of cruelty by husband or
relatives of husband, of defamation, criminal intimidation, insult, and
annoyance, of attempts to commit offenses. In short, the Indian Penal
Code is a codified list of offenses and the punishment for committing
such offenses.

The Indian Evidence Act, 1872 is considered to be a fact finding
machine of jurisprudence on the basis of evidences that are produced
before the court to prove a case. With the introduction of judicial system
in India during British rule, it was necessary to enact law relating to
evidences on which the court can conclude about the facts of the case
and to pronounce judgments thereupon. In order to introduce the Indian
Evidence Act in 1872, commissioners were appointed by keeping the
base on the English Law of Evidence, however, it was not found
suitable in our country. Upon the recommendations of the
commissioners, report was presented along with the evidence bill to the
Council of the Governor General of India on 31st March, 1871. The
Council of the Governor General of India made some amendments in
the evidence bill tabled by the select committee. In its report submitted
on 30th January 1872, the Select committee of the Council
recommended that the Evidence bill be passed subject to the
amendments recommended by it.

The Indian Evidence Act, 1872 is a generation of evidences based
on various factors, circumstances, documentary or oral or witnesses etc.
The Indian Evidence Act, 1872 has now about 167 Sections dealing
with the Relevancy of Facts. It covers introduction, interpretation clause,
assumptions and presumptions. But the focus of the Indian Evidence
Act is on the relevancy of facts, proof, oral evidence, documentary
evidence. Evidence of witnesses examination of witnesses. In case of
improper evidence, the witnesses may be reexamined and such
evidences may be rejected. Besides, It excludes certain oral or
documentary evidences in case of contracts, documents, other
dispositions of property reduced to form of documents, contradictory
facts, varying terms of documents except the provisions of Indian
Successions Act relating to Wills. Besides, it has estoppel clause
relating to tenant, licensee of person to possession, acceptor of bill of
exchange, bailee or licensee.
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The above parts of the jurisprudence has undergone tremendous
changes and these changes compelled the jurisprudence to bring out The
Criminal Law (Amendment) Act in 2005.

Some of the amendments are highlighted hereunder:

AMENDMENTS TO THE INDIAN PENAL CODE

(i) “195A (Threatening any person to give false evidence) –
Whoever threatens another with any injury to his person,
reputation or property or to the person or to the reputation of
any one in whom that person is interested, with intent to cause
that person to give false evidence shall be punished with
imprisonment of either description for a term which may extend
to seven years or with fine or with both as under:

(ii) “195A Threatening any Imprisonment for Cognizable! Non-
cognizable Court by which person to give 7 years or fine
offence of giving false evidence or both false evidence is
triable.

If innocent person, the same as for Ditto Ditto Ditto is
convicted and the offence sentenced in consequence of false
evidence with death or imprisonment for more than 7 years.

PLEA BARGAINING

A plea bargain (also plea agreement, plea deal or copping a plea) is
an agreement in a criminal case between the prosecutor and defendant
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whereby the defendant agrees to plead guilty to a particular charge in
return for some concession from the prosecutor. This may mean that the
defendant will plead guilty to a less serious charge or to one of several
charges, in return for the dismissal of other charges or it may mean that
the defendant will plead guilty to the original charge in return for a more
lenient sentence.

A plea bargain allows both parties to avoid a lengthy trial and may
allow criminal defendants to avoid the risk of conviction at trial on a
more serious charge for example, a criminal defendant charged with a
felony theft charge, the conviction of which would require
imprisonment in state prison, may be offered the opportunity to plead
guilty to a misdemeanor theft charge, which may not carry jail time.

In cases such as an automobile collision when there is a potential
for civil liability against the defendant, the defendant may agree to plead
no contest or “guilty with a civil reservation”, which essentially is a
guilty plea without admitting civil liability.

Plea bargaining can present a dilemma to defense attorneys, in that
they must choose between vigorously seeking a good deal for their
present client or maintaining a good relationship with the prosecutor for
the sake of helping future clients.

In charge bargaining defendants plead guilty to a less serious crime
than the original charge in count bargaining, they plead guilty to a
subset of multiple original charges. In sentence bargaining they plead
guilty agreeing in advance what sentence will be given, however, the
sentence can still be denied by the judge. In fact bargaining defendants
plead guilty but the prosecutor agrees to stipulate (i.e., to affirm or
concede) certain facts that will affect how the defendant is punished
under the sentencing guidelines.

The plea bargaining was brought into effect in this amendment,
2005, in India to give fair and true justice to the defendants, keeping in
view the circumstances and intention that the defendant was forced to
commit such crime. It is certainly a new beginning in the history of
criminal jurisprudence in India.

How the plea bargaining will be invoked and useful in India will
explained in the subsequent chapter.
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No doubt, the criminal jurisprudence in India has undergone
tremendous changes but the changes are worthwhile in the present
context, when a huge number of criminal cases pending with our
Supreme Court and High Courts.

Number of pending Criminal Cases in Supreme Court –57,179 as
on 30/6/2011.

Number of pending Criminal cases in various High Courts -
Over 42 lac cases

So says, “Justice delayed, justice denied”, with this message it is
essential to highlight the role model of our Supreme Court and High
Courts in India. In most of the Developed Countries like U.S.A, Canada,
U.K. etc., Judiciary is a separate body working independently practicing
law without any pressure and interference from the executive cabinet of
the country, i.e., Ministry. Judiciary in these countries are able to deliver
the judgment in time. Despite the fact that the processes and the
procedures of the courts are, no doubt, well defined and apparently
transparent in nature to settle the cases expeditiously, albeit, they are
independent in nature. No doubt, certain cases may take time and are
time-consuming.

It does not mean that all the criminal cases should be unduly
delayed. Some of the cases in various High Courts are pending for
more than ten years. So where is the Natural Justice?

Recently, many rape cases were reported in the Newspaper and one
of the significant cases of Nirbhaya's Rape case has blown out of
proportion, directly attacking the Central Government. Delhi has now
become a notorious state in terms of alarming increase in crimes
especially rape cases. This constraint on the Prime Minister of our
country to revisit and re-enact, drastic amendment in the IPC section
related to offences arising out of rape. So is it necessary that unless the
related crimes increase at an alarming rate, amendments cannot be
enforced in other IPC sections connected to various offences.

It is imperative that an in-depth study and research should be done
in all the offenses leading to crimes.

This will certainly enable to adopt simplified process and
procedures to deal with the crimes. In most of the criminal cases, seeing
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is believing. Whether it is a theft, murder, robbery, or terrorist attack or
riot and strike in the daylight, such crimes are cognizable, and the
culprits can be brought to book for such crimes. No doubt, there are
intriguing or mystic crimes committed surreptitiously and planned,
which may take time but a thorough investigation may reveal the
culprits involved in such crimes.

But it is sad to notice that some crimes are registered and
recognized and done in collusion with the law enforcing bodies. If such
crimes flourish, criminals get golden opportunities to indulge in other
crimes without any fear. It is needless to mention that any country in the
world is not crime free. It is, therefore, essential to ascertain as to how
to curb crimes in different field and different places, which have become
a target for the criminals to pursue their profession to amass wealth.

The recent cases of rape are widely spread like a fire and these
cases have opened the eyes of the law enforcing bodies and judiciary of
our country. These arouse the sentiments of social activists and other
human rights association and they took out morcha nationwide to wake
up the Central and State Government bodies to re-enact and revise the
law relating to the offences of rape and cruelty towards women in the
country. No doubt, this movement has taught a lesson to the law makers
and judicial bodies.

But is it necessary that every time a hue and cry has to be done in a
mass scale to popularize cruelty and harassment towards the women
and nothing will be done to effectively carry out the process and
procedures of the Courts to deliver expeditious judgment. An effective
machinery to execute the process of our well defined law and
procedures can improve and uplift the image of our Judiciary.

There is no denying the fact that because of our social activist like
Anna Hazare, Medha Patkar, Government bodies and organizations
were made transparent in their working by introducing and
implementing Right to Information Act, 2005. No doubt much problems
are nipped in the bud without any exposure, but yet this Act also did not
bring much ramification and eradication of evil crimes from the society.

“All said and done, where there is a will, there is a way, For an
effective and efficient judiciary, it is essential to develop faith and trust
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in the people and people only can help the judiciary to safeguard the
nation and its people .”

CASES AND CASE STUDIES

CASES

Flash 1: Begging cases in Most of the metropolitan cities are
increasing and it has become a profession. In Mumbai, certain cases
are reported that children are kidnapped and maimed by the Begging
Organization and forced the children to beg and earn income and in
return they are fed and taken care of by these illegal organization. Even
the helpless people are taken to these organizations and resorted to
begging. For this purpose, the begging gangsters have hand in glove
with the law enforcing forces. If these crimes are done in daylight, how
can other crimes be curbed?

It is essential to stop this racket and help the weak and helpless
innocents to lead a normal life.

Flash 2: Another crime pickpocketing cases in a city like
Mumbai being operated at a business joint by the criminals and illegal
offices in collusion with the police and ticket checkers at Railways and
the pickpockets are freed from the custody of the public by the law
enforcing bodies and thus, these crimes are committed freely. Is it not
the primary job of the judicial bodies to do away with such crimes.

Flash 3: In one of the theft cases, an alleged accused was
remanded to judicial custody for no fault of his. The case was District
Session Court, where the alleged accused pleaded that he had not stolen
` 200 and instead the Police have stolen ` 200 from him. The trial went
on for a year or so since the alleged accused did not admit the charge of
theft. In the mean time the alleged accused’s mother died and the entire
family was suffering in poverty. Even the Social activist also took the
case and pleaded for him but of no avail. Ultimately after one year in the
jail custody, the alleged accused admitted the charges and the Session
Court Judge delivered the punishment with three months imprisonment.
Since the alleged accused already spent more that one year in jail, he
was acquitted.

Is this the principle of natural justice executed by the judiciary.
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Flash 4: Harassment and torture on one of the student by a class
teacher which led to 36 stitches and to the extent of her eyes badly
damaged leading to cancer. Seven operations were conducted by the
hospital costing ` 7.5 lacs. The exorbitant expenditure cost the student's
father to go bankrupt. However, her mother fought her case and proved
that medical report was fabricated with mala fide intention. In the said
case, it is astonishing that the police force were very helpful and proved
very effective in unearthing the real culprits involved in this case. A
great salute to the Police Dept. This incident reminds me the saying
where there is a will, there is a way. Savdhan India, India fights back.
This certainly speaks if our judiciary is impartial, incorruptible, and
without any force or pressure from the vested interests, they can deliver
justice maintaining the principles of equity and natural justice. However,
amendments have to be brought about for the judiciary to function
independently and without any bias.

There are many cases which are flashed in SAVDHAN INDIA,
INDIA FIGHTS BACK, being screened in Life Okay and Sony channel
of the Television, where with the combined efforts of the police force,
social activist, media and certainly the citizen of our country, the
culprits are caught and taken to judicial custody. A splendid job if there
is really cooperation and unity of all interests involved in busting the
crimes. But this is not an end, yet our jurisprudence has to undergo
drastic changes to enlighten and bring about faith and trust in our
judicial system for free accessibility without fear or pressure from any
vested interests.

CASE STUDIES

1. SHIVRAJ V/S COMMISSIONER ON 21 JULY,2008

In the matter of criminal cases pertaining to theft appears in the
document.

By way of this petition, the detenu has challenged the order of
detention dated 27/11/2007 passed by the Commissioner of Police,
Ahmedabad under subsection (2) of Section 3 of the Gujarat Prevention
of Anti-Social Activities Act, 1985 (PASA Act).
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The Learned Advocate has invited the attention to the order of
detention dated 27/11/2007 as well as grounds supplied therein, by
which detenu was detained and sent to Morbi Jail. As the grounds of
detention six criminal cases have been shown as registered against the
detenu which pertain to theft.

The Learned Advocate for the detenu has submitted that on the
basis of the aforesaid criminal cases registered against the detenu, the
Authority has come to the conclusion that the activities of the detenu are
detrimental to the maintenance of ‘public order’ and hence, detenu falls
within the definition of ‘dangerous person’ within the meaning of
Section 2(c) of the PASA Act. The Authority has, therefore, passed the
order of detention against the detenu.

The Learned Advocate for the detenu has further submitted that the
detaining Authority has arrived at subjective satisfaction..

The author has observed that there is no clarity and transparency in
pronouncing the judgment.

It seems that the court is of the view that since the detenu was
involved in many theft cases, he is declared as 'dangerous person'. This
order does not substantiate the crime, the detenu had committed. It may
be possible besides him there may be other persons also equally
conspired for these theft cases. It may not be one man's job, but it is a
planned game but one has become scapegoat for the entire episodes.
Such order can make other persons involved brave and courageous and
promote them to commit more and more crimes. This incident recall and
revisit the rape cases that occurred in recent times. Despite the legal
enforcing authorities have begun to think drastic measures and stringent
punishments against the rapes culprits, such rape cases are increasing
day by day to befool the entire country as to what kind of amendments
should be enforced to strengthen the hands of judiciary to punish such
criminals.

2. SANJIV KUMAR V/S RHE STATE ON 9 JANUARY
1997

In the matter of criminal cases pertaining to attempt to murder and
theft Mr. Sanjiv kumar sprinkled kerosene on his wife with an intention
to murder her, On her raising alarm, some persons including one
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policeman reached there and the policeman admitted her in the hospital.
In the meantime the culprit fled from the place of occurrence. His wife
pleaded for legal action against him.

The matter went to the court. The Learned counsel for the appellant
contended that a bare perusal of the dying declaration Ex Pwi/A would
show that it is prolific and it contains the details about an earlier
criminal case pertaining to theft of ` 1,80,000 by the appellant from his
employer and arrested in the said case as also the recovery of cash from
him. He has argued that given the fact that the deceased had suffered
100% superficial deep burns and her face was fully burnt, it is highly
improbable that she could have given such a prolific statement to the
investigating officer and a Crl. A.No.66/1997 page 8 of 12 possibility
cannot be rule out the aforesaid facts relating to the employment of the
appellant .

In the said case, the author has observed that the crux of the main
case was diverted to the theft case which was not the matter to be dealt
with. And this case went on the trial and still it is continued without any
result.

3. SHARAD KUMAR TYAGI VS STATE OF UTTAR
PRADESH

(In the matter pertaining to terrorism act registered under Crime
No. 211 under Section 307, 323 IPC.

Due to aforesaid misdeed terror in Sardhana and in District Meerut
terrorism has spread and in this way the culprit has acted in such manner
which is against the Maintenance of Public Law and Order situation.

On 11-2-88 at about 11 A.M. In the day at the Binauli Road in
Kasba and Police Station Sardhana the culprit and his companion one
Vinay Kumar went to the shop of Mr. Ashok Kumar and threatened him
that he should pay ` 10,000 by next day otherwise he will be killed. On
this basis this crime was registered under Crime No.48 Section 506 IPC
which is under consideration. Due to this terror, it prevailed in Kasba
Sardhana and in the District of Meerut, which was against the
maintenance of Public Law and Order situation. Investigation to this
effect was done by the Investigation Inspector Shri R.C. Verma and on
investigation, the aforesaid incidents were found correct and entry to
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this effect was carried out at G.D/. No.33. By this act, the culprit has
acted in such manner which is against the provision of Maintenance of
Public Law and Order situation.

The grounds of detention also set out the following:

1. the petititioner if he so desires could make representation under
section 8 of the Act to the Home Secretary, Ministry of Home,
State Government through the superintendent of Jail at the
earliest possible

2. That the papers relating to the petitioner's detention would be
submitted under section 10 of the Act to the Advisory Board
within three weeks from the date of detention and that if the
representation is received late it would not be considered by the
Advisory Board

3. That if the petitioner if he so desires, he could also make
representation to the Government of India by addressing the
representation to the Secretary, Government of India, Ministry
of Home Dept.

The petitioner was denied opportunity to have the assistance of a
friend when he appeared before the Advisory Board on August 2,1988.

Besides these contentions Mr. Jain also raised a fourth contention
that under Section 3(5) of the Act, the State Government is enjoined to
send a report within seven days to the Central Government of the
detention of any detenu under the Act together with the grounds on
which the order had been made and on receipt of such a report the
Central Government is bound to consider the matter and either approve
the detention or revoke the same in exercise of the powers under Section
14 of the Act. In this case there was no material to show that the Central
Government had performed its duty under the Act.

Since this contention was not raised in the petition and since the
Central Government had not been impleaded a party respondent, the
petitioner's counsel filed a petition. Shopkeepers becoming terror
stricken and closing their shops. This court had construed the ground as
only affecting law and order and not the maintenance of public order.
This case was rather compared to one another case of Gulab Mehra's
case.
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The author has observed that it is not the shopkeepers threat to be
construed as affecting law and order

The intention of the culprit should be found out and has to
determine whether the culprit is a small time criminal, taking out his
background and his profession. In order to control crimes, a brief
analysis should be done. And such culprits should be reformed and if
needed they should be remanded to Reformatory home for such persons
to lead a normal and dignified life.

4. RAVINDER PAL SINGH VS STATE OF PUNJAB ON
20TH NOVEMEBER, 2003

(In the matter of criminal cases pertaining to Scam Case No.
7/247(arising out of F.I.R> No.7 dated 25/3/2002 P.S. VIGILANCE
BUREAU PHASE I, MOHALI DISTRICT ROPAR) and, (ii) Sessions
Case No. 9/6-8-2002 (arising out of the same F.I.R. But different
challans) both pending in the court of Special Judge, Rup Nagar.

In the Criminal Revisions the petitioner seeks setting aside of the
order dated 16/11/2002 passed by the Special Judge, Rup Nagar
rejecting his prayer to conduct joint trial sessions case Nos. 7 and 9.

It may be incidentally mentioned that sessions case No.32 pending
in the court of special judge, Patiala, pertains to case known as 'Punjab
Public Service Commission Recruitment Scam. In this case there are 9
accused persons and one of the accused persons turned as approver.

The charges in this case are as follows:

‘Offence punishable under section 12 of the Prevention of
Corruption Act read with section 34, I.P.C and within the cognizance.’

In the case, about 38 witnesses all of them either Government
servants and holding designations of high Government offices and some
of them are of legal background.

Sessions case No. 7 is a trap case in which the petitioner is the sole
accused.

The charges in this case are as follows:

That the accused was employed as Chairman Punjab Public Service
Commission on 24-03-02 at the time of the act of this crime, when he
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misused his office by taking a bribe of ` 5 lacs from one of the
beneficiary and taken a pecuniary advantage for himself and committed
criminal misconduct punishable under section 13 (2) of the P.C. Act
1988 and within the cognizance of this court.

Sessions Case No. 9 is known as Disproportionate Assets case and
in this case there are 10 accused

Vide Order dated 16/11/2002 the learned Special Judge, Rup Nagar
has rejected the prayer of the petitioner for a joint trial of sessions case
No.7 and 9 although arising out of the same challan, but are of different
nature.

Secondly in the trap case, the offences were committed on
24/3/2002 AND 25/3/2002, in one act of series, while in
disproportionate assets case, the property was allegedly accumulated.

The author has observed that in the above criminal cases, only one
person was convicted but others who have conspired for this crime
were given reprieve. It is essential to go into the depth of the facts of the
cases and ascertain as to how such crimes are committed and how to
stop such crimes in the future by effecting checks and controls.

It is now heartening to know that our Central Government has
passed an amendment in IPC that the crime of rape will be dealt with
severely and punishment meted out to such criminals will be minimum
20 years imprisonment and maximum life sentence. However, if the
rape victim dies or in vegetate condition, the punishment will be death
sentence. This amendment has brought a new lease of life to the women
in India. No doubt, changes are certainly coming in the criminal
jurisprudence but how it will be implemented is to be seen, keeping in
view the judgment to be delivered by the Courts in India.

AUTHOR'S VIEWS ON CRIMINAL
JURISPRUDENCE

The development of criminal jurisprudence in India has been
gradual and undergone many changes from time to time. Despite
changes, the author has observed that there is no marked improvement
in the crime rate, which has been steadily increasing every year. Is it not
an irony that despite our Criminal Jurisprudence having well defined



Criminal Jurisprudence 27

codified sections, conditions and procedures our Judiciary is unable to
control crimes. Crime rate is constantly increasing compared to other
western countries.

The author is serious in thinking that when crimes are committed
by our Indian criminals, why our law enforcing bodies could not control
such crimes and reform such criminals to lead a normal and peaceful life.
The author wonders that due to criminalization of our Indian politics,
the crimes rate seem to be increasing. Small petty crimes such as theft,
robbery and even murder are decreasing in trend compared to previous
years. In other words, crimes are being perpetrated by the politicians and
powerful elements of the society.

In some of the Metropolitan places like Delhi, Mumbai, rape case
were increasing at an alarming rate.

Nirbhaya's rape case is an eyeopener to the law makers and the
judiciary. This resulted into brining out an Amended Anti Rape bill
which was tabled in the Parliament and in consultation with the legal
luminaries, the bill was passed in 2013. Criminal Law (Amendment)
Ordinance 2013 was passed to bring vital changes in the Anti Rape Bill.
Some of the changes are outlined below-

Age of consent was increased to 18 years from 16 years earlier.

Punishment for gang rape was increased to 10 or 20 years to life
imprisonment;

Sexual Assault/Rape upon judicially separated wife was restored to
2 to 7 years imprisonment as laid down in 2012. However, the courts to
take cognizance if there is prima facie evidence of offence;

Sexual Assault resulting in death or vegetative state:
Punishment 20 years to life imprisonment or death;

Touching: Outraging a woman's modesty 1 to 5 years
imprisonment and fine. Physical contact involving unwelcome and
explicit sexual overtures up to 5 years imprisonment and//or fine;

Verbal Sexual Assault: Demand/request for sexual favours up to
5 years imprisonment, verbally outraging modesty up to 3 years
imprisonment; sexually coloured remarks, forcible show of
pornography up to 1 year imprisonment;
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Punishment Repeat Sexual Assault offenders: Life
imprisonment or death except sexual assault by a man on the judicially
separated wife;

Assault to Disrobe a Woman: Punishable with 3 to 7 years
imprisonment;

Voyeurism: Punishable with 1 to 3 years imprisonment;

Stalking: Punishable with 1 to 3 years imprisonment;

Trafficking: Punishable 7 to 10 years imprisonment.

The author ponders over such crimes and expect that such
punishment should be widely spread over the country and the law
making forces should adhere to the punishments passed in the Amended
Bill.

The author understand that our nation is a vast country with various
diversity and discrimination in caste, class and creed. All said and done,
in our criminal jurisprudence, everything is well defined and codified
but in practice it is the prime duty of the law enforcing bodies to
implement the printed procedure and adhere to the strict rules, sections
of the criminal jurisprudence. Recently, our news media revealed the
delay in constituting 750 benches in the Supreme Court, 69,500 cases
are pending in the Supreme Court. It is often stated in our legal books,
'Justice delayed is Justice Denied'. This pertinent subject is the weakest
element in the criminal bodies which hampers delivering justice in time
and this may lead to close the cases without delivering justice and the
innocents suffer in silence.

Invariably, the author has observed that if the cases are pertaining
to common masses, such cases are tried by the court and the punishment
are meted out immediately. But in case of crimes like 2-G scam,3-G
scam, and other property scams, the court is unable to try such cases and
immediately such cases are handed over to the CBI for investigations,
and ultimately it dies its natural death. As said, people's memory is short
and they tend to forget such crimes.

It is no doubt sufficient evidences are required to try such cases
where politicians, industrialists, film stars are involved. But there should
be definite procedures involved and immediate hearing should be
conducted to detect and frame such charges. It is often said, nobody is
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above law and hence, why such influential people are able to control law
and make a mockery of judiciary.

Even now, number of pending criminal cases in Supreme Court is
about 65,100 cases and over 56 lacs criminal cases are pending in
various High Courts of India.

Even after passing the Anti Rape Amendment Bill by the
Parliament, rape cases are increasing and only a few cases are able to
trap and detect and bring before the nation. The author has done an in-
depth study of the Criminal Jurisprudence and has observed that despite
our CPC are well codified and defined, there are loopholes which delay
the prosecution and some times it acquit the culprits for want of
evidences. In some of the cases, innocents are being harassed
indefinitely for want of evidence and it becomes difficult for the
innocents to endure such harassment from the law enforcing bodies,
where they are not even involved. Due to these reasons most of the
people refuse to become witness in cases where they are eyewitness to
such cases. Such cases make the judiciary weak in the eyes of the people
and the people turn their blind eyes to any crimes happening in front of
them. Such inhibitions and expression of fear should removed by the
judiciary. In our country, where gangsters and goons rule the roost, there
is no justice for the innocents. However, it is heartening now to witness
the Human Rights Commission, Women’s movement and the media
who are doing a wonderful job in exposing the culprits and the criminals
before the general public which has in turn given a morale boost to the
people of our country to fight against crimes, corruption and cruelty.

Invariably, the author has observed that if the crimes are
committed by the alien criminals, it takes a long to decide such cases
and sometimes such cases are buried in the hatchet. The glaring example
is the case of Ajmal Qasab, who terrorized the entire Mumbaikars by
spreading terrorism and killing the responsible Deputy Superintendent
of Police, ACP and other police personnel in front of the general public
during the day at the crowded place in front of CST Station, Mumbai.
His case was tried after four years and death sentence was given. Is it
that our politicians are afraid of International politics and they tend to
stoop so below before the foreign countries. Even the serious corruption
were committed in collusion with the Foreign Countries. Such
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corruption cases were invariably handed over to the CBI and these cases
fizzled out after some years without any result.

It is, therefore, necessary for the Judiciary to exercise their powers
independently and without the intervention or interference of the
Executive of our Nation. It should work without any pressures and
boldly deliver the judgments in the interest of the nation and its people.

The author has emphasized upon the unity of the people. If the
people are united, they can do wonders in our country. People's
movement should start all over the country and plebiscite should be
established in all over the country to bring down the crime rate and curb
the corruption which has spread like a wild fire.

“Where there is a common objective,

there is a mission,

where there is a will,

there is a way, where there is unity.

There is success.”

____


